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Bank Directors Must Lead and Not Led 


The unhappy lot bank directors who, result in- 
experience carelessness, allow the bank’s capital become 
impaired through excessive loans and other unbusinesslike 
practice, spite utmost good faith their part, pictured 
recent decision the Supreme Judicial Court Massa- 
chusetts, Prudential Trust Co. Brown, 171 Rep. 42. 

The case involves the failure the Prudential Trust Com- 
pany Boston September, 1920. The proceeding was 
suit equity against certain the bank’s directors enforce 
liability against them for losses alleged have been caused 
their failure perform the duties resting upon them 
directors. 

The facts involved are set forth too great detail for 
repetition here but, briefly, appeared that the directors were, 
for the most part, inexperienced banking affairs; that, while 
they were reasonably diligent attending directors’ meetings, 
they relied largely upon reports given them the bank’s 
officers concerning the bank’s affairs; that dividends were 
declared after the bank’s capital had become impaired; and 
that excessive and improvident loans were made. 

The general duties bank director are set forth the 
following paragraphs quoted from the opinion Chief 
Justice Rugg: 


Directors are bound exercise ordinary prudence and skill 
care for and invest the money entrusted the bank, accordance 
with its charter and the governing statutes. They must animated 
the utmost good faith. They hold themselves out having the 
superintendence and management all the concerns the bank. 
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They thereby engage conduct its business men reasonable 
ability, necessary intelligence and sound judgment ought conduct it. 
They must diligent ascertaining and keeping informed 
the condition its affairs; they must reasonable extent control 
and supervise its executive officers and agents; they must display 
understanding and insight proportionate the particular circum- 
stances under which they act. 

They need not exhibit greater wisdom and foresight than may 
fairly expected the ordinary man similar conditions. They invite 
the confidence the depositing public and must afford the protection 
thereby implied. They are not bound give continuous attention 
the business the bank; they are bound only present, 
far rationally practicable, stated meetings the board and 
its committees. They are not required expert accountants 
familiar with the details bookkeeping know everything 
disclosed the books the bank. Having regard the nature and 
extent the affairs the bank and the customs banking, directors 
are justified committing the conduct the main business officers 
and subordinates and, the absence grounds for distrust, assume 
that such persons will upright the performance their duties. 
They are entitled rely upon the information and advice given them 
executive officers whose probity and competency are not under just 
suspicion, but they cannot surrender them the responsibilities rest- 
ing directors. 

They are liable for negligence the performance those respon- 
sibilities.even though they have acted good faith. Impracticable 
obligations are not imposed them. But they must direct and not 
led. They must heed warning from responsible sources. They 
must something see that statutes established for the protection 
depositors are observed and followed. Each individual director 
liable only for the results his own misconduct although such results 
may magnified some instances the concurring misconduct 
other directors. 

For errors judgment while acting with integrity, skill and pru- 
dence, measured according the demands the duties business 
which they have taken upon themselves, they are not held liable; 
but they cannot excuse themselves from the consequences their 
misconduct their ignorance negligence averring that they 
have failed merely exercise ordinary skill, care 
other words directors are held the same duty ordinary trustees 
direct trust. 


With reference the finding the special master, 
whom the matter had been referred the court, which finding 
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was the effect that the directors should have known the 
bank’s unsound financial condition reports and audits 
furnished them the bank’s officers, the court went 
say: 


Those findings mean that the defendants are chargeable with the 
knowledge which searching inquiry competent and disinterested 
bank experts the early part 1918 would have revealed. One 
the facts which thus would have come light is, found the 
master, impairment the capital from February, 1917. Other such 
facts would have been the excessive loans those unworthy credit 
and loans large part, not wholly, uncollectible. Other facts 
which would have been disclosed were the reckless and careless methods 
the president and the treasurer conducting the affairs the bank. 
The attention the directors was these audits specifically pointed 
glaring mismanagement the bank, which could have happened 
only through fault executive officers the bank, the executive 
committee. 

the face such specifications mismanagement from 
disinterested public officer based upon thorough examination, the 
directors were not justified failing take effective action. With 
such knowledge thus presented and the further facts which would have 
been gained from causing complete and detailed investigation, 
would have been negligence beyond question for the directors permit 
continue the powers the president and the treasurer the same 
unsupervised and improvident manner theretofere. the directors 
were too busy were otherwise unable exercise efficient supervision, 
was their plain duty employ some trustworthy and competent 
person persons superintend and overlook the loans and invest- 
ments and collaterals the bank. 

The president confessedly was man without banking experience. 
The circumstances that was reputed wealthy was guaranty 
that would effective even tolerable bank president. 
one the directors had had any banking experience consequence. 
Had moderate degree managerial capacity been manifested 
the defendants, the last two years the bank inevitably would have 
been different. For example, the excessive loans and overdrafts would 
not have been made. Collateral, which according the master’s 
report vanished was much diminished value through inattention, 
would have been vigorously pressed for collection. Dividends stock 
would not have been paid. Since the defendants have rightly been 
found “chargeable with knowledge the true condition the bank” 
from early 1918, apparent that their ignorance negligence 
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contributed some the serious losses charged the bill. For such 
ignorance negligence the defendants cannot excused. The 
closures this record are not ‘simply general negligence uncon- 
nected with claims losses alleged the bill. already pointed 
out, some the losses alleged and suffered the bank after the 
early part 1918 plainly would not have been sustained there had 
been exercised reasonable capacity and care the part the defend- 
ants directors. with the “knowledge the true condition 
the bank” and its impaired capital they were unable inuflence 
the other directors, chargeable also with like knowledge, efficient 
action for the welfare the bank, and desired avoid further 
personal liability, they could have severed their connection with the 
bank. 

The defendants are liable for losses the savings department. 
The provisions the statute respecting the investment committee 
were not observed and that committee did not function, the directors 
ought have known. cannot assumed that losses this depart- 
ment would not have been avoided these evils had been remedied 
they would have been the exercise reasonable diligence the 
part the directors. They are liable for dividends paid thereafter. 
manifestly was negligent pay dividends when the capital had 
been seriously impaired, when the reserves were deficient, and when 
the surplus and guaranty were adversely affected. 

They are liable for losses loans any individuals excess 
the amount the permissible percentage the capital. are 
liable for losses overdrafts. They are liable for losses all loans 
improvidently made. Large loans the Brown group appear have 
been made before that date, and, the master has found, without 
negligence the part the defendants. With respect losses 
these loans, the defendants are liable for increases made after that date 
and for such the loans theretofore made might have been collected 
reduced size the exercise reasonable business judgment 
the handling and disposition collateral. Upon the facts here dis- 
closed and contentions here made the liability the defendants will 
event exceed the amount necessary liquidate the balance 
the unpaid debts the bank. 

“It may seem hard these defendants held this liability. 
The standard due diligence and capacity the part directors 
and liability for negligence has been thoroughly established. 
not onerous that business men will afraid take office direc- 
tors. essential for the protection the depositing public. 
permit such laxity disclosed this record without liability 
would likely shake public confidence trust companies. 
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Trust Company Liable Retaining Speculative 
Investments Though Permitted 
Will 


Surrogate Slater the Surrogate’s Court Westchester 
County has recently handed down decision (May 1930) 
which should claim the careful attention banks and trust 
companies which act executor trustee under will. 

The decision, Fulton Trust Company New York, 
the effect that trust company, acting trustee under 
will, will responsible for losses through the shrinkage 
value speculative securities constituting the trust, even 
though the will contains provision authorizing the retention 
such securities. 

The facts may briefly set forth follows: 

Frederick Clark, the testator, died April 1920. 
his will directed the executors, two individuals, divide 
the residuary estate into nine equal parts and deliver the 
trustee named the will, the Fulton Trust Company, four 
twenty-sevenths the residuary estate trust for the testa- 
tor’s daughter, Elizabeth McCormack, the net income 
paid her until she should arrive the age thirty-five, 
one-half the principal paid her that time, the 
income the balance paid her during her life and the 
principal her children, any, upon her death. 

With reference the retention securities owned the 
testator the time his death the will contained the follow- 
ing provision: 


Twelfth. hereby authorize and empower executors and 
trustees continue all the investment money the securities made 
me, and which shall come into their possession and control 
decease, without any personal liability for doing, and making 
division estate among the legatees and devisees provided 
this will authorize executors and trustees divide the 
securities far practicable giving each legatee the same propor- 
tion each security, and not require any one legatee take his 
her share whole from any kind class securities. 


496 THE BANKING LAW JOURNAL 


the time his death the testator owned the following 
securities: 

845 shares Cuban American Sugar Company common, 
having par value $100. This stock was appraised for 
inheritance tax purposes, the date the decedent’s death, 
$494. The stock was subsequently split ten shares for 
one, each new share having market value approximately 
$49; 

600 shares Cuban American Sugar Company per cent. 
cumulative preferred, having par value $100. This stock 
was appraised $100 share; 

400 shares Guantanamo Sugar Company common, 
ing par value $50 per share. This stock was appraised 
$86 share. was subsequently split five for one, each 
new share having market value approximately $17. 

When the executors filed their account the Cuban Ameri- 
can Sugar common was appraised, March 29, 1922, 
$22, the Cuban American Sugar preferred $89.25 and the 
Guantanamo Sugar common $12.25. 

The trust company trustee, acting under decree the 
Surrogate’s Court, took over, for the purpose making 
the trust, 1248 shares Cuban American Sugar common, 
shares Cuban American preferred and 296 shares Guan- 
tanamo Sugar, the above 

The trustee held these shares seven years and this pro- 
ceeding was accounting the end that might pay over 
the beneficiary, who had reached the age thirty-five years, 
one-half the trust fund accordance with the terms the 
will. the time the Cuban American common had declined 
less than share, the Cuban American preferred $50 
share and the Guantanamo Sugar cents share. 

The beneficiary objected the ground that the trustee 
had failed its trust duty retaining these speculative secur- 
ities, notwithstanding the permissive clause the will. 

The trust company sought justify the retention the 
stocks the grounds that (1), was authorized receive 
the stock under court decree; (2), had acted upon the 
advice counsel; had right retain the securities 
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long the company looked financially sound, regardless 
the market price; (4), acted diligently seeking advice from 
its executive committee and board directors and (5), acted 
good faith. 


With reference the effect the permissive clause the 
will the court said: 


The question before the court is, even though the testator author- 
ized the trustee continue its investments, was the trustee justified 
trustee preserve the trust funds and procure safe and just 
income therefrom. 

What the measure standard duty which the Fulton Trust 
Company owed the beneficiaries? Has failed? 

The burden proof upon the party seeking surcharge 
show negligence failing sell (Matter Wagner, Misc. 490). 

trust relations these days, when trust companies have entered 
the business, much more expected from corporate trustee than 
from the old fashioned individual executor trustee. Trust com- 
panies seek this character business, claiming that they are specially 
qualified and financially responsible. They make specialty trust 
matters and claim familiar with the authority executors and 
trustees trust investments. They have claimed that each estate 
and trust will receive the personal attention one trust executive 
whose life work the administration estates and trusts, and 
decisions with regard the purchase and sale will 
independently arrived these officers consultation with invest- 
ment experts (Matter Hurlbut, supra, 459). The courts, and 
particularly the Surrogate’s Court, vigilantly enforce the highest 
standard fidelity trustees and zealously guard the rights 
beneficiaries (In Knower, Foley, S., 121 Misc., 208; Matter 
Jarvis, 110 Misc., 5). 

But draftsmen wills frequently throttle the enforcing hand 
the courts the terms the will. They invite disaster and make 
difficult hold improvident administration the estate. 

Whenever will makers grant discretionary power executors 
trustees with relation the retention securities with varying use 
words indicating the minimum and maximum liability, unusual 
vigilance and prudence should exercised the trustees. The right 
continue non-legal investments being enlargement the rec- 
ognized rights trustees holding securities, acts trustees the 
retention securities which would offend the judgment prudent 
men intelligence should and will seized upon the courts 
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the reason for surcharging trustees for the protection the immedi- 
ate beneficiaries and the ultimate remaindermen trusts. 

the opinion the court that the trustee did not exercise 
that active diligence, prudence and high standard care which the 
law exacts when continued hold certain said stocks beyond 
the time when they should have been sold. did not exercise the 
solicitude for the rights all interested the estate which the law 
imposes trustees. Reasonable diligence, intelligence and prudence 
its part the care this trust has not been shown, the lack 
which amounts negligence. The objectors have sustained their 
burden proof. 


The trustee should have sold the stocks, taken the loss and saved 
itself from criticism and liability. 


result the decision the trustee was surcharged 
with the amount $17,556. 

The court’s answer the other contentions the trustee 
will found the opinion, which given full among 
the legal decisions this issue. 


Adverse Claim Bank Deposit 


New York has adopted the so-called “Adverse Claim 
Bank Deposit Law.” This act makes possible for banks 
ignore notice the effect that deposit claimed some 
person other than the depositor unless the person sending the 
notice procures restraining order from court competent 
jurisdiction gives the bank bond indemnifying from 
any loss which may sustain through observance the order. 

The bill was introduced the Assembly Assemblyman 
James Robinson Ithaca, New York. was approved 
chapter 665 the Laws 1930, went into effect April 
22, and will known 149b the Banking Law. 

The act reads follows: 


Notice any bank trust company doing business this state 
adverse claim deposit standing its books the credit 
any person shall not effectual cause said bank recognize said 
adverse claimant unless said adverse claimant shall also either procure 
restraining order, injunction other appropriate process against 
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said bank from court competent jurisdiction cause therein 
instituted him wherein the person whose credit the deposit stands 
made party and served with summons, shall execute said 
bank, form and with sureties acceptable bond, indemnifying 
said bank from any and all liability, loss, damage, costs and expenses, 
for and account the payment such adverse claim the dis- 
honor the check other order the person whose credit the 
deposit stands the books said bank; provided, that this section 
shall not apply any instance where the person whose credit the 
deposit stands fiduciary for such adverse claimant, and, the facts 
constituting such relationship, also the facts showing reasonable 
cause belief the part the said claimant that the said fiduciary 
about misappropriate said deposit, are made appear the 
affidavit such claimant. 


Under some the decisions the rule seems that 
mere notice bank from third party that claims the 
balance standing the credit depositor will not justify 
the bank dishonoring check drawn the depositor. These 
cases hold that, where receives money from person, 
and gives him credit therefor, duty bound honor his 
checks the amount such deposit, and cannot refuse 
honor his checks drafts against the fund the ground that 
the money deposited belongs some other person, that the 
title the depositor defective. These are matters 
which the ‘bank not interested concerned until the third 
party who claims own the fund proceeds enforce his 
rights. 

The weight authority, however, the effect that, 
where notice given the bank that the money standing the 
depositor’s credit belongs another, the bank will justified 
withholding payment checks drawn the depositor. 

one case appeared that the plaintiff notified the de- 
fendant trust company that certain money deposited the 
name another person belonged the plaintiff. Thereafter 
the trust company honored check, drawn pay note owing 
from the depositor the trust company. was held that the 
company was liable the plaintiff. Wilson, 
Mo., 197 Rep. 168. 

possible that third party might give notice bank 
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not pay deposit the ground that such third party was 
the rightful owner the deposit, where, matter fact, 
the third party’s claim might have standing law what- 
ever. The bank may not position determine whether 
not the third party’s claim valid. This places the bank 
situation where may incur liability its depositor 
refuses honor his checks and where, likewise, may incur 
liability the third party does not retain the deposit. 
The above statute intended protect ‘banks against un- 
reasonable liability cases this kind. 

This statute recomended for adoption the different 
states the American Bankers Association. has already 
become law Arkansas, Idaho, Kansas, Louisiana, Maine, 
Michigan, Mississippi, Missouri, New Jersey, New Mexico, 
Oregon, South Dakota and Utah. West Virginia has statute 
somewhat similar import, Laws 1929, chapter 23, section 


The Practice Law Corporations 

Section 280 the New York Penal Law enacted 1909 
makes unlawful for any corporation engage practice 
attorney law render legal services any kind. 

Under this statute has been held that drafting and super- 
vising the execution wills practicing law and that trust 
company which advertises such services guilty violation. 

new section 271-a) was added the New York Penal 
Law the 1930 Legislature. This section, which makes 
exception title companies but none banks and trust 
companies, apparently intended bolster the existing 
inhibitions against the practice law corporations and 
individuals not admitted practice. The new section became 
law April 10, 1930, and reads follows: 


Compensation for preparation instruments affecting real prop- 
erty asked received only attorneys. person, association 
corporation shall ask receive directly, compensation for prepar- 
ing deeds, mortgages, assignments, discharges, leases any other 
instruments affecting real estate, wills, codicils, any other instru- 
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ments affecting the disposition property after death decedent’s 
estates, nor pleadings any kind any action brought before any 
court record this state, except who has been regularly 
admitted practice attorney law the courts record 
this state. This section shall not apply any corporation volun- 
tary association lawfully engaged the examination and insuring 
titles real estate, the preparation any deeds, mortgages, 
assignments, discharges, leases any other instruments affecting real 
property insofar such instruments are necessary the examination 
and insuring titles, and necessary incidental loans made 
any such corporation association. 


Giving Notice Bank Where Checks Paid 
Forged Indorsements 


number states, including Missouri, statute has 
been enacted providing that bank shall not liable 
depositor for the amount paid forged raised check 
unless the depositor notifies the bank the payment within 
specified period time after the voucher representing the 
payment has been returned the bank the depositor, 
after has been notified the bank that ready 
for delivery. The time allowed for the giving such notice 
under the Missouri statute (Rev. Stat. 1919, 977) one 
year. recent decision the Springfield, Missouri, 
Court Appeals, Ward First National Bank Dexter, 
Rep. (2d) 1066, held that this statute does 
not extend the time within which depositor required 
give notice the bank after discovering that forged 
raised check has been paid. 

Ordinarily depositor not required examine his paid 
checks for forged indorsements, being presumed that 
has means knowing whether such indorsements are 
genuine forged. But discovers that check has been 
paid forged indorsement must give prompt notice 
thereof the bank. The statute referred above does not 
any way affect this duty. 

the case referred appeared that the plaintiff was 


502 


THE BANKING LAW JOURNAL 


depositor the bank. Between the dates 
December 1926 and July 1927, bookkeeper the 
employ forged the indorsements the payees 
thirty checks, drawn the plaintiff, and collected the pro- 
ceeds. April 30, 1927, the bookkeeper altered check 
changing the amount from $80, forged the payee’s 
indorsement and collected the check. 

The examination the statements, periodically rendered 
the bank, was entrusted the bookkeeper. This enabled 
him conceal for several months the forgeries which had 
been committing. The plaintiff reported the payments 
the bank about November 1927. Whether not 
this was promptly after the discovery the payments the 
plaintiff does not clearly appear from the opinion. Judg- 
ment for the defendant was reversed upon appeal. The fol- 
lowing paragraphs are quoted from the court’s opinion: 


That bank that pays check which the name the payee 
has been forged does its peril proposition law that 
cannot controverted; even the defendant its printed argument 
concedes this, but claims the bank excused this instance because 
the lack ordinary care the part the plaintiff discover- 
ing and reporting the forgeries each month the statements were 
received the plaintiff. think the jury were, under the cir- 
cumstances here shown, entitled know that bank pays 
checks its peril the payee’s indorsement forged, for 
the bank’s duty, and not the maker’s duty, determine the genuine- 
ness such signature before payment. This not hardship 
the bank, one the reasonable considerations passing from the 
bank the depositor for the use his money deposited, and 
think was unfair the plaintiff for the court not advise 
the jury. fact, the defense here does not deny that proposition 
law, but claims excused from liability account the 
negligence the plaintiff. 

The plaintiff complains that instruction No. given the 
request the defendant, error because ignores the right the 
depositor intrust the examination the bank statements and 
canceled checks his trusted bookkeeper, and conveys the impres- 
sion that the bookkeeper’s knowledge that the depositor, and 
does not state that, where the bookkeeper the forger, his knowledge 
not imputed the depositor. The instruction follows: 
“The Court instructs the jury that you find and believe from 
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the evidence that the plaintiff failed use reasonable care and 
diligence examining having examined the statements his 
account and the returned checks sent him defendant and you 
further find and believe the evidence that plaintiff had used 
reasonable care and diligence making such examinations 
having same made, would have discovered the forgeries com- 
plained of, then you are instructed that plaintiff not entitled 
recover and cannot recover from the defendant any the 
checks mentioned evidence which were issued after such time 
you may find, you find, that plaintiff would using care 
and diligence making such examination having the same made, 
have discovered the forgeries.” 

think there merit the contention that the plaintiff, had 
right rely upon his bookkeeper certain extent, and that 
the bookkeeper’s knowledge was not the knowledge the depositor. 
Kenneth Investment Co. Bank, 103 Mo. App. 613, 619, 
1002; Mo. App. 125, 173. And think this 
instruction conflict with plaintiff’s instruction No. which 
instructed the jury for the plaintiff under the terms therein 
expressed, “unless the defendant proves preponderance 
evidence that has been was specifically damaged because .of 
such delay the part the instruction 
No. effect tells the jury find for the defendant the plain- 
tiff was negligent, without requiring the jury further find that 
the defendant was damaged because such ‘negligence. Where in- 
structions drawn conflict, error lies, although both 
the instructions might otherwise proper. Seithel St. Louis 
Dairy Co. (Mo. Sup.) 300 280. 

The appellant (plaintiff) calls our attention section 977, 
Mo. 1919, which follows: “No bank trust company which has 
paid and charged the account depositor any money forged 
raised check issued the name said depositor shall liable 
said depositor for the amount paid thereon unless either (1) within 
one year after notice said depositor that the vouchers representing 
payments charged the account said depositor for the period 
during which such payment was made are ready for delivery, (2) 
case such notice has been given, within one year after the return 
said depositor the voucher representing such payment, said 
depositor shall notify the bank that the check paid forged 
and says that under the provision that section depositor 
allowed one year which notify bank forgeries after return 
him the vouchers the bank, and cities opinion this court 
written the writer this opinion authority for that position. 
The opinion referred Royal Indemnity Co. Poplar Bluff Trust 
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Co. (Mo. App.) (2d) 971, 974. our language that case 
such convey the impression that were holding that depos- 
itor had twelve months which report such forgeries under all 
circumstances, our language was wrong, for was not necessary 
put such construction upon the statute determine that case. 

think this statute limitation, the beneficial effects 
which are for the bank, and does not any way affect the duties 
the depositor. statutory provision that the bank may not 
sued for payments under such forgeries, unless the depositor discovers 
the forgeries and notifies the bank such forgeries within twelve 
months after the return the vouchers within twelve months after 
notice that the vouchers are ready delivered the depositor, 
and think not intended permit the depositor wait and take 
his time notify the bank even though has knowledge the 
forgeries. 

For the errors above mentioned, the judgment should reversed 
and remanded for another trial. ordered. 


The following list the states, other than Missouri, 
which have adopted statute the form the Missouri 
statute somewhat similar form, showing each instance 
the period allowed for the giving notice: Alabama, 
months; California, action must brought within one year; 
Georgia, days; Hawaii, months; Idaho, days; 
one year; Iowa, months; Kansas, months; Louisiana, one 
year; Maine, one year; Massachusetts, one year; Michigan, 
months; Minnesota, months; Montana, days; Nebraska, 
one year; Nevada, days; New Jersey, one year; New 
Mexico, months; New York, one year; North Carolina, 
days; North Dakota, days; Ohio, one year; Oregon, 
days; Rhode Island, one year; South Dakota, months; Utah, 
months; Vermont, years; Virginia, months; Washington, 
days; West Virginia, months; Wisconsin, one year; 
Wyoming, days. 


Management Decedents’ Estates 


Banks and Trust Companies Executor, Administrator 
and Trustee Under Will 
JOHN EDSON BRADY 


This the third series articles which began the May issue 


15. 


Statutes Permitting Banks Continue Fiduciaries After 

Change Corporate Identity. 
Provision Will Naming Bank Successor Executor. 
17. Foreign Corporations Executors. 


Statutes Permitting Banks Continue Fiduciaries After 
Change Corporate Identity. the preceding section pointed 
out that there bound confusion the right bank 
fiduciary capacity, which has been appointed, after 
consolidates merges with another banking institution, some 
other manner changes its corporate identity. 

This situation will undoubtedly met statutory enactment 
certain extent. fact, several states, steps that direction 
have already been taken. California, for instance, has statute which 
reads follows: 


the executor named the will corporation national 
banking association that has sold its business and assets to, has 
consolidated merged with, is, any manner provided law, 
another corporation national banking association au- 
thorized and qualified act executor, the court may issue letters 
(testamentary) thereon the successor corporation association.’’ 
Cal Laws 1927, chap. 478, 798. 


The laws North Carolina provide that wherever will, pro- 
bated recorded provided law, ‘‘a bank trust company shall 
named executor and trustee and shall have the time 
probate and recording become absorbed consolidated with an- 
other bank trust company such latter bank trust company shall 
deemed substituted for and shall have all the rights and powers 
the former bank trust company.’’ 1929, chap. 150. 

One difficulty with these statutes that they not cover every 
situation which may arise. 

The North Carolina statute above-quoted, for instance, provides 
for cases which change corporate identity has taken place 
prior the probate recording the will. does not cover 
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wherein the change occurs bank has qualified executor 
trustee. 

The state New York has enacted three provisions this connec- 
tion the legislative session just which are known 
chapter 407 the Laws 1930. 

One section this statute covers cases where state bank changes 
national bank consolidates with national bank under the 
national bank’s charter. provides that, upon change con- 
solidation taking place, all the property and rights the state bank 
shall become vested the national bank, and that the national bank 
shall deemed continuation the entity and identity the state 
bank respect ‘‘any executorship trusteeship other trust 
fiduciary This section the statute, which amends sec- 
tion 137 the New York Banking Law, provides part follows: 


the state bank acting administrator, 
estate trust being administered under the laws this state, such 
relation, well any other similar fiduciary relations, and 
all rights, privileges, duties, connected therewith 
shall remain unimpaired and shall continue into and 
national bank from and the time the taking effect such 
change consolidation, irrespective the date when any such re- 
lationship may have been created established and irrespective 
the date any trust agreement relating thereto the date the 
death any testator decedent whose estate being administered. 
Nothing done connection with the change from state bank 
consolidation with national bank, shall, respect any such ex- 
ecutorship, trusteeship similar fiduciary relation, deemed 
effect, under the laws this state, renunciation revocation 
any letters administration letters testamentary pertaining 
such relation, nor removal resignation from any such executor- 
ship trusteeship other fiduciary relationship, nor shall the same 
other fiduciary had died otherwise become incompetent act.’’ 


Another section the New York amendment adds new section 
225) the New York Banking Law and covers 
which national bank becomes New York trust company. sub- 
stantially the same language that used above, this section provides 
that the newly formed trust company may continue act fiduciary 
the place the national bank. 


The last section the New York statute also adds new section 
(section 226) the New York Banking Law. This section covers 


the cases which state trust company changes to, consolidates 
with, national bank. here provided that the newly formed 
national bank may continue act fiduciary place the trust 
company. 


} 
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Section 104 the New York Banking Law amended, Laws 
1921, chapter 20, covers the cases which national bank changes 
state bank and section 138 the New York Banking Law, 
amended, Laws 1923, chapter 10, covers the cases which state 
bank changes trust company. 

New York, apparently, has covered the methods which 
bank may alter its corporate identity. There seems, however, 
provision covering the situation which trust company becomes 
state bank. 

The Federal statute dealing with this situation section 
the Act, February 25, 1927 (U. Code, section 34-a). 
The statute provides that any state bank, including trust company, 
savings bank, other corporation ‘‘carrying banking business 
under the authority the state may consolidated with 
national banking association located the same county, city, town 
village, under the charter such national banking association. The 
statute provides part follows: 

the rights, franchises, and interests such State District 
bank consolidated with national banking association and 
every species property real, personal, and mixed, and choses 
action thereto belonging, shall deemed transferred and 
vested such national banking association into which consoli- 
dated without any deed other transfer and the said consolidated 
national banking association shall hold and enjoy the same and all 
rights property, franchises, and interests including the right 
trustee, executor, any other fiduciary capacity 
the same manner and the same extent was held and enjoyed 
such State District bank consolidated with such national 
tion the law the State under which such bank 


This statute applied the decision the United States Supreme 
Court, parte Worcester County National Bank, Sup. Ct. Rep. 
368, referred the preceding section. There appeared that 
Massachusetts trust company, which had been appointed executor 
will, merged with existing national bank under the latter’s 
charter. The merger took place under the statute above quoted. 
was held that national bank cannot continue act executor. 
the state court this decision was based upon the ground that 
for the national bank continue executor, would for 
act contravention the laws Massachusetts. The United States 
Supreme Court, affirming, held that was bound this 
tion placed the Massachusetts court upon the laws its own 
state. 


Provision Will naming Bank Successor Executor. 
One way avoid the confusion, which arises when bank, acting 
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executor trustee under will, its corporate identity, 
provide against the contingency clause will naming 
not only the bank but its successors well. 

man nominates state bank executor his will, would 
seem that should have objection the bank’s continuing 
hold the office even though thereafter becomes trust company 
national bank; nor does there seem any very serious objec- 
tion the bank’s merging consolidating with another bank. 
Where there merger consolidation the new bank will 
stronger institution financially than either the two which combined 
it. course, there will change the personnel 
the banks’ officers and directorate. But such changes are continually 
taking place every bank. clause somewhat the following 
form might meet the needs this situation: 


hereby nominate and appoint, executor, without bond, and 
trustee this, last will and testament, the Blank Trust Company, 
corporation organized under the banking laws the state 
and its successors, including any banking corporation, organized 
under the laws the state under the laws the 
United States, which may succeed the bank’s interests and property 
the Blank Trust Company through merging, consolidation other 
act changing the corporate entity identity the said Blank Trust 


The above offered merely suggestion and not form, 
which has been tested the courts and found sufficient. The 
instance with reference the laws the state which the will 

Where bank has been named executor will, and during 
the lifetime the testator changes its corporate identity, the testator 
should called upon execute codicil, expressly appointing the 
new bank executor. 


17. Foreign Corporations Executors. The authority act 
its charter does not extend the borders the state, under 
the laws which the bank trust company organized. bank 
trust company ‘‘foreign everywhere except 
its home state. cannot lawfully act any other state except 
virtue permissive statute that state. 

The question, therefore, whether bank trust company may 
act executor outside its own state depends upon the laws 
the state which wishes act. 

The question may become one New York trust 


H 
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company may, for instance, named executor and trustee the 
will one who is, the time his death, resident New Jersey 
Connecticut. The laws New York can give the trust company 
power authority act New Jersey. The right act depends 
entirely upon the law the state which the trust company seeks 
appointment. more than one instance has happened that 
banking institution, organized under the laws one state, has been 
named executor the will resident another state, only 
find out when applied for letters testamentary that could not 
qualify under the laws the state the testator’s residence. 

The general rule the right corporation act executor 
administrator state other than the one which organized, 
stated the following language Corpus Juris, 4036: 


foreign corporation, virtue comity, has the right 
hold, convey encumber real personal property situ- 
ated ‘in state other than that its creation, may authorized 
its charter governing statute, the absence prohibition 
limitation imposed the laws the state, exercise such 
rights the capacity trustee, executor administrator. However, 
although authorized its charter governing statutes, 
foreign corporation cannot exercise such rights the capacities 
named contrary the express enactments the domestic state, 
where prohibited from doing the otherwise manifested 
policy such state.’’ 


Considerable variance found the laws the different states 
with reference the right ‘‘foreign corporations’’ act 
fiduciary capacity within their respective jurisdictions. 

Indiana nonresident corporation may act executor, Farmers 
Loan Trust Co. Security Trust Co., Ind., 188 Rep. 97. 
Nonresidents may also act Alabama, Code, 1923, 5778; and 
Code, 1924, 11872, 11883. Oregon foreign corporate 
fiduciaries may act upon complying with the laws relating foreign 
corporations. Laws 1927, chap. 164. 

Florida foreign corporation may not act executor except 
for nonresident Florida, owning property that state. Laws 
1923, chap. 9287. Kansas nonresident not permitted 
act executor for resident that state. Rev. Statutes 1923, chap. 
22, 328. 

Other states which nonresidents are prohibited statute 
from acting executor are Arizona, Laws 1919, chap. 73; Illinois, 
Cahills Rev. Stat., 1927, chap. 43; Michigan, Comp. Laws 1915, 
13814; Missouri, Laws 1921, 689; Nebraska, Comp. Stat. 1922, 
1288; New Hampshire, 1926, chap. 264, §15; New Mexico, 
Ann. Stat. 1915, 2223; North Carolina, Consol. Stat. 1919, 1180. 
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the case Bank New York Co. Tilton, 129 Atl. 
Rep. 492, the Supreme Court New Hampshire held that, under the 
laws that state, foreign trust company cannot appointed 
trustee under the provisions will. 

The plaintiff trust company was named trustee the will 
Levi Holbrook, but the New Hampshire probate court appointed 
the defendants trustees the trust created the will without notice 
the plaintiff. The plaintiff subsequently petitioned for leave 
appeal from the decree appointing the defendants trustees. The 
principal question raised the petition was whether the plaintiff 
was disqualified from acting trustee because was foreign 
corporation. 

The determination the question depended upon the interpreta- 
tion given the following New Hampshire statute, Laws 1919, 
121, §1: 


any trust company, loan and banking company, and 
all other corporations similar character, incorporated under the 
laws this state, and any national bank being duly authorized and 
located within the state, may appointed trustee, any case where 
individual can appointed, upon the same conditions and subject 
the same control, requirements and penalties; but corporation 
shall appointed any other fiduciary capacity. Every corpora- 
tion when appointed any court such shall give bond 
indemnity company licensed the commissioner 
business this state. The exercise the powers granted herein 
limited the specified corporations located this state.’’ 


The plaintiff contended that was entitled act trustee for 
the reason that was appointed trustee the testator, and de- 
rived authority from the will rather than from the decision and order 
court. Referring this argument, the court said: 


naming trustee will does not confer title the 
trust property upon him. Unless gives the required bond, 
deemed have declined the trust. 198, §4. must 
qualify the probate court. otherwise dis- 
qualified, the duty the probate court refuse the appoint- 
ment. The law the state these respects was not dubious 1919. 
had been plainly declared. the law elsewhere otherwise, 
does not affect the present situation. The statute New Hamp- 
shire act, and construed the light the announced local 
view the law, stood the time the enactment.’’ 


Rep. 835, the Supreme Court North Dakota held that, under the 
provisions the probate code that state, the Northwestern Trust 
Company, Minnesota corporation, though duly authorized trans- 
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act business North Dakota, was not competent appointed 
administrator the North Dakota courts. 
Massachusetts has statute which provides follows: 


foreign banking association corporation shall transact 
business this Commonwealth until has received certificate 
from the board bank incorporation, authorizing do. The 
said board may grant such conditioned upon the perform- 
ance such requirements auditing said board may pre- 


This statute was applied decision the Supreme Judicial 
Court Massachusetts, Petition Guaranty Trust Co., Jones 
Estate, 143 Rep. 46. The court did not definitely decide that 
foreign corporation procuring the required could 
appointed trustee but assumed that could. 

appeared that the will Alice Tobey Jones, resident 
Massachusetts the time her death, $250,000 was bequeathed 
trustees invest state securities. The income was 
paid quarterly the husband the testatrix during his life, 
and upon his death the principal and accrued income were 
paid the Home Association, New York City. 
Thirty-five similar trusts were also created the will. The trustees 
named the will were the testatrix’s husband, John Hall Jones, and 
the Guaranty Trust Company New York, trust company organ- 
under the laws New York with its usual place business 
New York. 

The trustees filed petitions for appointment. The petition 
John Hall Jones was allowed, but the petition the Guaranty Trust 
Company, which had not received certificate authorizing 
business the state, was dismissed the ground that the com- 
pany were appointed trustee would engaged transacting 
business within the Commonwealth which could not without ob- 
taining certificate from the board bank incorporation. its 
opinion, the court said: 


trustee under the will Mrs. Jones, the Guaranty Trust 
Company. would have active duties extending over un- 
period time; the funds would have for and 
invested, the paid the beneficiary for life, accounts ren- 
dered, and the administration the trust would under. 
the direction and supervision the courts this Commonwealth. 
The trustee was not called upon perform single isolated act 
business, but was required carry series acts during the 
lifetime the beneficiary. was authorized its charter act 
trustee and acting such would engaged the usual and 
ordinary business the corporation itself and for which was 
organized. 
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our opinion the petitioner were appointed trustee would 
engaged the transacting business within the meaning the 
statute, which could not perform without the certificate required 
the 


foreign trust company may act trustee under will 
California. Eddy’s Estate, Cal., 221 Rep. 635. this 
case appeared that resident his death, left real 
property located California. the will the decedent, his 
son and Illinois Trust Company were named executors and 
trustees. The will was probated and thereafter, letters 
testamentary were issued Illinois the trust company and the 
decedent’s son. Subsequently, letters testamentary were issued 
the son California. filed his final account and petition pray- 
ing that the residue the estate distributed him and the 
trust company trustees. decree was entered denying distribu- 
tion the trust company. The decree was reversed upon appeal, 
appearing that the trust company had complied with the laws 
California for the purpose enabling business that state. 

Some the states have reciprocal provision the effect that 
its courts may appoint foreign banking corporation trust com- 
pany executor, trustee, provided the other state extends similar 
courtesies. The statute says effect the other states, ‘‘We will 
appoint one your banking corporations act executor under 
the will resident this state, provided that, similar 
stances, one our own corporations could appointed 
act your jurisdiction.’’ 

The New York statute this particular, section 223 the Bank- 
ing Law amended Laws 1923, chap. 23, reads follows: 

foreign banking corporation trust company which the 
law the state its incorporation may appointed and may accept 
appointment and may act executor of, trustee under, the last 
will and testament any deceased person the state its appoint- 
ment, may appointed and may accept appointment and may act 
executor and trustee under the last will and testament any 
deceased person this state, provided similar 
which have the power under the law this state act executor 


and trustee therein, are permitted act such executor trustee 
the state where such foreign corporation has its domicile.’’ 


Other states having reciprocal provision this character are 
Connecticut, Laws 1927, chap. 207; Delaware, Laws 1929, chap. 139; 
New Jersey, Comp. Stat. 1911, 183, §58; New York, 223 Bank- 
ing Law; Ohio, Gen. Code, 1926, 710, subd. 154; Pennsylvania, Stat. 
Supp. 1924, Rhode Island, Laws 1925, chap. 653; Vermont, 
Laws 1925, act 84. 


(To continued) 


Banking Decisions 


this department are published each month all the important decisions 
the Federal and State Courts, involving questions pertaining 
the law banking and negotiable instruments 


CHECKS PAID THE SECOND TIME—FORGED 
CHECKS 


Georges Township School District, Supreme Court Pennsyl- 
vania, 150 Atl. Rep. 


The Georges Township School District kept its account the 
First National Bank Smithfield and brought this action against 
the bank recover the amount nineteen checks, drawn 
the school district upon its account and paid the bank. Thirteen 
these checks, the time payment, were stamped 
with rubber stamp, but were not perforated otherwise 
permanently marked. The rubber stamp impression was easily 
erased some unknown person and all thirteen the checks 
were paid again, when presented the second time. Three 
the checks were forgeries. Credit for the remaining three was 
claimed the school district the ground that vouchers 
were returned the bank. was held that the bank was liable. 

was also held that the bank could not defend the ground 
that school district refused surrender the canceled checks 
the bank, where the bank’s request was not coupled with 
offer give security receipt. 


audit accounts the School District Georges Town- 
ship. The court common pleas appeal sustained the surcharge 
township auditors passing accounts depository school 
district and rendered judgment for the school district, and the First 
National Bank Smithfield, depository, appeals. 

Affirmed. 

Dumbauld, William Parshall, and William Parshall, 
all Uniontown, for appellant. 

Lane (of Jones, Whitehill Lane), Uniontown, for 
appellee. 

NOTE For similar decisions see Banking Law Journal Digest (Third 


Edition) 71, 420. 
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WALLING, J.—The township Georges, Fayette county, 
third-class school district, and such constituted the First National 
Bank Smithfield its depository school funds for the year ending 
July 1926. The township auditors, passing upon the deposi- 
tory’s accounts for that year, surcharged with nineteen items, 
totaling $3,026.29, having been improperly disbursed. Three 
the items were paid out forged checks, thirteen were repayments 
checks previously paid the depository, and for the three other 
items credit claimed vouchers were submitted. appeal, 
the court common pleas sustained the surcharge and entered judg- 
ment accordingly; therefrom the depository brought this appeal. 

find error the record. depository school funds 
provided the School Code 1911, 309, section 509 (P. 
334, Pa. St. 1920, 4762) which states, inter alia: ‘‘The board 
school directors any school district this Commonwealth may 
designate one more banks trust companies depository 
depositories for its school funds. such depository shall named 
unless receives majority the votes the entire school board 
elected appointed such district, and such depository before 
receiving any the school funds shall furnish proper bond, 
such amount and with such surety sureties may required, 
approved the board school directors, and conditioned upon 
the faithful keeping, paying out, and accounting for all the school 
funds and property said school district that may come into its 
hands, well for the payment all interest money deposited 
such depository with any contract made with 
said school district. The funds the school district shall de- 
posited, directed the board school directors, such deposi- 
tory, the school treasurer, the name the school district; and 
after any funds have been deposited with such regularly designated 
depository any school treasurer, shall thereafter relieved 
from all liability 

The next section provides that such depository ‘‘shall the 
end every month make report the school treasurer, the 
board school directors, and the school controller, any, stating 
the amount school funds deposited with during the month, to- 
gether with the balance hand the beginning the month, 
well the amount school funds disbursed during the month, 
any accrued interest paid due, and the balance remaining 
hand the time making the report;’’ while section 511 (Pa. St. 
1920, 4764) provides for the manner drawing orders school 
funds. 

The depository the instant case accepted the trust, gave the 
required bond, and received during the year $251,828.53 school 
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funds. But, place making the board school directors the 
monthly report, required the statute, simply returned the 
treasurer the canceled checks, with slips embracing the items. The 
depository, they cashed the checks, placed upon them the word 
with rubber stamp, without perforation other permanent 
designation. This was easily erased, and, some unknown person, 
thirteen the paid checks were removed from the treasurer’s cus- 
tody, the mark payment thereon erased, and, when presented 
the depository, were paid again. 

Section 2601 the School Code, 425 (Pa. St. 1920, 5357), 
requires the auditing, inter alia, the accounts school deposi- 
tories, while section 2608 provides (P. 426 [Pa. St. 1920 5364]) 
order that the aforesaid accounts may thoroughly and 
furnish such auditors, whenever required them for 
purposes, statements and accounts all finances the 
including assets and liabilities, together with access all books, 
records, tax duplicates, vouchers, school orders, pay-rolls, letters, and 
other matters pertaining the same.’’ 

This shows that the cancelled vouchers should retained the 
depositories until the annual audit the end the year, and 
the provision for monthly report, above quoted, makes require- 
ment the contrary. The frauds and forgeries above mentioned 
were disclosed the audit August, 1926, and very strongly 
urged for appellant that the negligence the treasurer failing 
examine the returned vouchers and make earlier discovery 
the fraud was such relieve the depository from liability. Were 
this the ordinary bank and its depositor, there might 
answer the contention; but not. Here the bank voluntarily 
accepted the trust, and thus became special bonded statutory 
depository the funds which the rule ordinary depositor 
inapplicable. The provision requiring that bank becoming 
depository shall give bond, that amount not exceeding one-third 
the bank’s capital stock and surplus shall deposited one 
depository, that its must audited, with other safeguards, 
indicate legislative purpose that school funds shall safely 
secured, and place bank which has accepted the position de- 
pository different position than toward ordinary 
depositor. Even him answer that the bank has paid 
out his money forged checks, unless his negligence estopped 
from asserting the forgery. See Schwarz Bank Pittsburgh 
National Ass’n, 283 Pa. 200, 129 52; National Union Fire Ins. 
Co. Mellon Nat. Bank, 276 Pa. 212, 119 910; MeNeely Co. 
Bank North America, 221 Pa. 588, 891, (N. 79. 


516 THE BANKING LAW JOURNAL 


special depository cannot escape liability because the neglect 
the treasurer discover forgeries checks, especially 
the statute relieves him from all liability for funds placed him 
with the depository and makes provision for his custody 
vouchers. the thirteen checks, the case stronger 
against appellant, for failed cancel them preclude their 
being again presented. also that the other three 
checks, addition being forged, were drawn treasurer’s checks 
and not the statutory form prescribed for school orders. See 
sections 509 and 511 the School Code, 334 (Pa. St. 1920, 
4762, 4764). 

The checks orders here question had been put evidence 
before the auditors and marked exhibits when the appellant asked 
for their return and, coupled therewith, the request that affidavit 
each made and returned with it, but made offer give 
security even receipt for their safe custody. Under such cir- 
that the attorney for the auditors declined surrender 
the checks affords defense the surcharge. cannot held 
that the refusal the auditors their attorney surrender the 
documents while under consideration them vitiated their report 
thereafter filed, and this case presents nothing more. Even 
ordinary depositor, while must surrender the forged checks, 
entitled receipt security doing. Showers Merchants’ 
National Bank, 293 Pa. 241, 142 275, 526. 

The judgment affirmed. 


BANK PURCHASING STOCK FOR CUSTOMER 
LIABLE 


Block Pennsylvania Exchange Bank, New York Court Appeals, 
170 Rep. 900 


bank which purchases through broker shares stock for 
will not permitted refuse receive the shares. 
the bank does refuse, will liable the brokers. this 
ease the plaintiffs, stockbrokers the city New York, bought 
shares stock and subscription rights the order the de- 
fendant bank, which ‘‘was acting agent for third party 
parties unknown said times the plaintiffs.’’ 

The bank declined accept the certificates when 
pay the purchase price. The brokers thereupon sold the 
shares the market price and sued for the deficiency. 


similar decisions see Law Journal Digest (Third 
Edition) 113. 
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The Appellate Division dismissed the complaint the theory 
that the facts alleged, even true, would not state cause 
action against the bank. This was done the authority Dyer 
Broadway Central Bank, decision that court later reversed 
the Court Appeals. The court pointed out however that the 
Dyer case was different from the present case that the com- 
plaint the Dyer case did not state whether the bank ordered 
the shares for itself for customer, whereas, the present 
case was alleged that the bank was acting for third party. 
case where appears that bank purchasing shares 
for its own use the act would illegal and the bank would not 
responsible; but where, this case, the bank was purchasing 
the shares for customer the act legal and the bank liable. 


Action Benjamin Block and others, doing business under the 
name Block, Maloney Co., against the Pennsylvania Ex- 
change Bank. order the Special Term denying motion 
dismiss the complaint was reversed, and motion was granted the 
Appellate Division (227 App. Div. 711, 236 754), and, from 
final judgment for the defendant rendered the Supreme Court 
Special Term with notice intention bring for review the 
order the Appellate Division, plaintiffs appeal. 

Judgment and order reversed, and motion dismiss complaint 
denied. 

James Marshall, New York City, for appellants. 

Max Dorff, New York City, and Louis Greenblatt, Brooklyn. 
for respondent. 


CARDOZO, J.—Plaintiffs, stockbrokers the city New 
York, bought shares stock and subscription rights the order 
the defendant bank, which ‘‘was acting agent for third party 
parties unknown said times the 

The bank declined accept the certificates when tendered 
pay the purchase price. Upon this, the brokers sold what they had 
bought, and sued for the deficiency. 

The Appellate Division (227 App. Div. ‘711, 236 754) 
sustained motion the defendant dismiss the complaint upon 
the authority its decision Dyer Broadway Central Bank, 225 
App. Div. 366, 283 96, which has been reversed this 

The complaint the Dyer Case was silent the occasion for 
the purchase the shares. The bank was stated have ordered 
them; whether for itself for customer, the record did not show. 
Confining ourselves strictly the case presented, held that the 
burden was the defendant plead the illegality the transac- 
tion, illegality there was. Circumstances were suggested which 
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purchase would plainly wrongful, where the bank was buying 
for itself aid speculative enterprise. Circumstances were 
suggested which purchase would plainly rightful, where 
was made take the place collateral belonging the customer and 
lost misappropriated agent the bank through negligence 
fraud. Other situations more obscure uncertain were left open 
for the future. were asked suppose case where the bank 
communicating the order was acting agent for undisclosed 
customer, who had supplied advance with the moneys requisite 
for the purchase, had borrowed them upon note, the shares 
bought with the proceeds the loan and held the name 
the bank collateral security. did not feel ourselves 
liberty make definite pronouncement the legality illegality 
transaction purely supposititious. For all that could 
know from the record then before us, the purchase had been made 
the bank, not for the use customer, but speculative invest- 
ment, made such without support bank- 
ing practice, for itself its directors. the same time, the 
opinion Hubbs, J., pointed out some the considerations 
tending sustain the transaction truth had been effected for 
the use depositor. 

The complaint now hand has transferred the hypothetical trans- 
action from conjecture reality. ‘‘The defendant was acting 
agent for third party parties unknown the 
find nothing such statement that bespeaks departure the 
bank from the functions and activities appropriate banking. ‘‘The 
central function commercial bank substitute its own 
which has general acceptance the business community for the in- 
dividual’s which has only limited acceptability.’’ Willis 
Edwards, Banking and Business, 74. bank ‘‘manufactures 
accepting the business paper its customers security 
exchange for its own bank the form deposit 
Holdsworth, Money and Banking, 182. ‘‘It stands ready ex- 
change its own credits for those its Westerfield, 
Banking Principles and Practice, 71; ef. Langston Whitney, 
Banking Practice, 309; Kniffin, Commercial Banking, vol. 
511; Fiske, The Modern Bank, 154. Whatever appropriate 
and usual incident this substitution exchange in- 
stead being foreign the functions and activities banking, 
truth their very essence. the end for which bank exists. 

Indisputably the defendant would have kept within its charter 
had made loan money wherewith enable customer 
buy securities for himself. could not have done act more char- 
acteristic the banking business. power loan, had 
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power incident receive securities collateral, and use 
the proceeds the loan, authorized the borrower, acquir- 
ing the securities and subjecting them thereafter its possession and 
dominion. This would not doubted if, ordering the securities, 
had given the name its with the result that the 
brokers would look the customer principal. think its power 
does not fail where buys its own name; the moneys being al- 
ready its coffers either through previous deposits the pro- 
ceeds discount. are told that, giving order its own 
name, augments the risk the transaction. Negligence mistake 
the transmission the order might lead the customer thereafter 
repudiate the purchase. which event the bank would hold the 
securities owner. may doubt whether the risk would greatly 
different the bank transmitting the order were give the 
name its customer principal. There would with the order 
even then implied warranty authority, and the customer might 
repudiate the purchase there was departure from his mandate. 
But risk without more does not serve decisive test power 
and legality. The bank might have opened favor the 
brokers, availed drafts when accompanied shares 
stock. The risk would substantially the same, yet one would 
doubt that the transaction would within the range banking 
power. Every day banks subject themselves like risk liability 
when upon the instructions customer they take drafts with 
bills lading attached. failure scrutinize with care the re- 
citals the documents departure some trifling detail from 
the letter the mandate may charge the mandatory with loss 
with the obligations owner. Laudisi American Exchange 
Nat. Bank, 239 234, 146 347; Lamborn National Park 
Bank New York, 240 520, 148 664. Risk loss there 
also when bank assumes obligation establish credit 
otherwise with foreign correspondent (Richard 
512; Richard Credit Suisse, 242 346, 152 110, 
Revere Bank Boston National Bank New York. 
power all such not the presence the risk, its 
264, 708, Am. St. Rep. 482); the test the relation 
the act that substitution which the essence 
the banking function. Whatever risk incidental the fulfillment 
that function, according the practice banking has de- 
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veloped these days, accepted and suffered one the 
perils the business. 

There question that the practice banking has de- 
veloped our day upholds the purchase securities for the benefit 
customers whose deposit accounts are sufficient, the result 
loans otherwise, justify the credit. The practice general 
that may the subject judicial notice. many banks special 
departments are organized for that very purpose. this was 
elucidated our opinion Dyer Broadway Central Bank, supra. 
Hubbs, J., writing for the court, reminded that many depositors 
are accustomed deal directly with their banks the purchase 
securities; that the validity the practice has had tacit recognition 
our decisions (Central Nat. Bank City New York White, 
770); that has never been questioned the superintend- 
ent banks other administrative agencies; and that ‘‘the trans- 
actions banking great financial center are not clogged, 
and their pace slackened, overburdensome (Whiting 
1470; ef. Empire Trust Co. Cahan, 274 473, 480, 
Ct. 661, 662, Ed. 1158, 921). the same time the 
Jemison Citizens’ Sav. Bank Jefferson, supra, was 
sufficiently distinguished. Cf. Hotchkin Third Nat. Bank Syra- 
219 Mass. 234, 106 974. enough indeed recall 
that bank for savings, unlike bank discount, merely de- 
pository and not medium for the exchange credits. principle 
least, the line demarcation not doubtful, however much 
may blurred times the encroachments obscuring facts. 
the one side are speculative purchases for the benefit the 
bank itself, aid some transaction foreign the banking 
function. the other are transactions where the pledge the 
eredit the bank tributary exchange credit for the 
accommodation customer. 

have considered one set which purchase 
shares for the benefit customer exercise banking 
powers. Not improbably there are others. There occasion 
develop them. the other hand, not say that there may 
not still other situations which purchase for stranger, 
even for customer, would foreign any function appropriate 
the banking business, and forbidden the statute. such 
situations can imagined, there nothing the face this com- 
plaint give token their existence. 

The judgment and order should reversed, and the motion 


denied, with costs all courts. 
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PROBATE FEE UNCONSTITUTIONAL 


Chapman Ada County, Supreme Court Idaho, 284 Pac. Rep. 259 


statute imposing minimum probate fee estates, having 
assets $5,000 less, and graduated scale fees larger 
estates according the amount the estate invalid under sec- 
tion article the Wyoming Constitution providing that ‘‘all 
taxes shall uniform upon the same class fee 
this kind, valid, must bear some relation the value 
the services rendered. 


Action recover fee collected under void statute Lora 
Chapman, executrix the estate Nelson Carlton Chapman, de- 
ceased, against Ada County and another. Judgment for plaintiff, 
and defendants appeal. Affirmed. 

Carl Burke, Boise, for appellants. 

Dean Boise, for respondent. 

Gillis, Atty. Gen., and Alfred Cordon, Asst. Atty. Gen., 
amici curiae. 


GIVENS, action was brought recover the sum 
$50 which plaintiff executrix was required pay fee for pro- 
bating estate the probate court Ada county. 

further amended chapter 91, Laws 1927, 117, sets forth 
schedule probate court fees. The minimum fee for probating 
estate $5. For estates the value which exceed $5,000 graduated 
fee provided. Plaintiff concedes the minimum 
fee, but resists the imposition all excess that, and demands 
its return, the ground that 3705, amended, authority 
which the fees were exacted, unconstitutional and void. 

The first question determined whether the statute author- 
izes fee imposes tax. fee must bear some relation the 
value the services rendered. While conceivable that the 
services required for the probate some large estates would 
the additional work made necessary the probate large estates 
would warrant larger fees than the probate small estates. But 
these increased fees must related some way that apparent 
the additional services required. The statute question makes their 


similar decisions see Banking Law Journal Digest (Third 
Edition) 1230, 1260. 
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sole criterion the money the estate, which many cases 
would authorize fee entirely out proportion the value the 
services rendered. The authorities which have had this precise ques- 
tion under consideration connection with similar statutes conclude 
that such statutes impose tax the guise fee. Malin 
997 and note, Ann. Cas. 1916C, 207; State Case, Wash. 177, 
554, 152, 109 Am. St. Rep. 874. 

The second question determined whether Legislature 
infringed upon any constitutional provision imposing this tax. 
Section article alone need considered. This provision re- 
quires that, taxes shall uniform upon the same class sub- 
jects within the territorial limits, the authority levying the tax, 
and shall levied and collected under general laws, which shall pre- 
seribe such regulations shall secure just valuation for taxation 
all property, real and 

not contended, nor could successfully, that this 
inheritance tax. Malin Lamoure County, supra; Fatjo Pfister, 
117 Cal. 83, 1012. Nor understand that any other 
kind privilege tax, and hence the analogy the automobile 
license taxes, urged appellants, fails. not tax imposed 
under the police power for purposes regulation. believe that 
property tax and such, under the authorities, violates the 
uniformity provision the Constitution cited above. Berryman 
Bowers, Ariz. 56, 250 361; Fatjo Pfister, supra; Malin 
Lamoure County, supra; Cook County Fairbank, 222 578, 
State Case, supra; State Gorman, Minn. 232, 948, 
701. have found ease sustaining such exaction. 

therefore conclude that the statute unconstitutional 
far makes the amount probate fees depend upon the value 
the estate probated. The right the probate court require 
the payment the minimum fee not questioned and 
valid charge. And not question the right the Legislature 
require the payment reasonable fee based upon and com- 
mensurate with the services rendered, for the probate all 
estates. Malin Lamoure County, and Berryman Bowers, supra. 
The original section 3705 the Compiled Statutes, and the 
amendment, authorized the imposition and collection cents 
folio for copies all papers and proceedings the probate court, 
certificate and seal when required. The 1927 amendment. 
provided the fees, based the value the estate, should cover the 
such copies papers and proceedings, and eliminated the per 
folio charge. Since the amendment unconstitutional, the per folio 
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charge force and unaffected the attempted invalid amend- 
ment. Bissett Pioneer Irr. Dist., Idaho, 98, page 101, 120 
461. 

The trial court did not err overruling the demurrer the com- 
plaint. 

The judgment affirmed. 
Costs awarded respondent. 


CERTIFICATE DEPOSIT NOT PROTECTED 
DEPOSITORS’ GUARANTY FUND 


Smith, Superintendent Banks, Supreme Court 
South Dakota, 229 Rep. 299 


The plaintiff delivered war savings stamps and Liberty bonds 
bank; receiving the bank’s certificate deposit for the face 
value the stamps and bonds, whereas the market value was 
under par. Upon the failure the bank was held 
that the plaintiff was not entitled the protection the de- 
positors’ guaranty fund. 


Action Guy Dockstader, executor the last will 
Dockstader, deceased, against Smith, State Superin- 
tendent Banks. From judgment denying the writ, and from 
order denying its motion for new trial, plaintiff appeals. Affirmed. 

Krause Krause and Van Buren, Dell Rapids, for 
appellant. 

Thorson, Pierre, and Max Royhl, Huron, for re- 
spondent. 


CAMPBELL, J.—People’s State Bank Canova, Miner 
this state, became insolvent the latter part the year 
1921 and was taken charge the superintendent banks the 
state South Dakota for liquidation. that time one 
Dockstader was the owner certificate deposit the usual form 
issued said People’s State Bank Canova, bearing date March 
22, 1921, that the said Dockstader had deposited with said 
bank the sum $5,000, payable his order one year from date, 
with interest the rate per cent. per annum. Thereafter said 
Dockstader demanded the then superintendent banks that 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 330. 
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certify the claim said Dockstader, based said certificate 
deposit the depositors’ guarantee commission the state 
South Dakota valid claim against the bank guaranty fund, 
pursuant the provisions section 9020, 1919, amended 
chapter 134, Laws 1921. The superintendent banks refusing 
do, Dockstader instituted proceedings the court 
Minnehaha county, D., resulting peremptory writ man- 
damus issued out said court requiring the superintendent banks 
with Dockstader’s request. From the judgment the 
mandamus proceeding the superintendent banks appealed this 
court, 

Pending the appeal the present defendant became superintendent 
banks and was substituted appellant that proceeding, and 
Dockstader died testate, and the present plaintiff, his executor, 
was substituted respondent that proceeding. The judgment 
thus appealed was reversed this court, with directions for dis- 
missal the proceeding upon the ground that the court 
Minnehaha county had jurisdiction thereof. Dockstader Hirn- 

Thereupon the present plaintiff instituted the present proceeding 
for mandamus against the now superintendent banks the circuit 
court Miner county, D., wherein the failed bank was situated, 
seeking the same relief that had previously been decreed the 
court Minnehaha county the judgment which was here 
reversed the jurisdictional point. 

the alternative writ mandamus below defendant answered 
denying that plaintiff was good-faith depositor said People’s 
State Bank Canova, and alleging facts reason which de- 
fendant claimed that the transaction resulting the issuance the 
certificate question was unlawful, corrupt, and usurious. The 
matter was tried the court and resulted findings and conclu- 
sions favor the defendant, and the entry judgment denying 
the writ sought plaintiff. From this judgment, and from order 
denying his motion for new trial, plaintiff has appealed. 

The trial court specifically found the following facts among 
others: That Dockstader resided some distance from Canova, 
D., the city Dell Rapids Minnehaha county, and conducted 
his banking business with bank Dell Rapids, and never before 
after the transaction here involved had any business with People’s 
State Bank Canova, its officers, agents. That prior March 
22, 1921, the People’s State Bank Canova entered into arrange- 
ment with one Kilness, otherwise stranger the bank, whereby 
the bank furnished Kilness with signed certificates deposit the 
usual form varying amounts, leaving the name the payee blank 
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supplied Kilness upon negotiation, and Kilness went out 
trade, barter, exchange, sell said certificates behalf the 
bank, under agreement wherey the proceeds his efforts should 
delivered the bank and Kilness should receive, reward 
for his activity, commission per cent.,upon the amount all 
cash secured and sum equal per cent. upon the amount. 
all and bills receivable which took exchange for such 
certificates. That pursuant such arrangement the People’s State 
Bank delivered the certificate here involved Kilness with the name 
the payee blank, and Kilness negotiated the certificate 
Dockstader, filling the name Dockstader payee, and receiving. 
exchange for the certificate from Dockstader, Dockstader’s checks 
aggregating $744, United States war savings stamps aggregate 
face value maturity $500, and United States Liberty bonds 
aggregate par value $3,750, amounting all $4,994. This 
transaction occurred March 28, 1921. The court further finds 
that said date the actual market value (as distinguished from par 
maturity) the war savings stamps was $450, and the actual 
market value (as distinguished from the par face value) the 
Liberty bonds was $3,272.50, whereby the actual value given Dock- 
stader for $5,000 certificate deposit, drawing interest per 
was money and property $4,466.50. retained his 
commission the transaction $164.70 and delivered the residue 
the the war savings stamps and Liberty bonds People’s State 
Bank, who received nothing else the transaction. The court also 
finds that making this transaction Dockstader had in- 
tention desire deposit money its equivalent with the People’s 
State Bank, but entered into the transaction solely for the purpose 
liquidating his war savings stamps and United States bonds 
par, and for the purpose avoiding loss himself reason 
the discount which war savings stamps and Liberty bonds were 
then selling the open market, and the court found fact that, 
virtue said transaction, Dockstader did not become 
depositor said People’s State Bank Canova good faith within 
the meaning section 8977, 1919, and section 9020, 1919, 
amended chapter 134, Laws 1921, and the court likewise 

are that the evidence amply supports the findings. 
The case entirely distinguished the facts from Ahearn 
Smith, 633, 211 448, which was appeal from the 
judgment only, and which case the findings the trial court, 
which were not challenged the appeal, were markedly different 
vital particulars. think the case must ruled the principles 
recognized this court First National Bank Hirning, 
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417, 204 901; Mildenstein Hirning, 558, 207 
979; and Muckler Smith (S. D.) 224 225. See, also, 

find prejudicial error, and the judgment and order appealed 
from are affirmed. 


TRUST COMPANY LIABLE RETAINING 
SPECULATIVE INVESTMENTS THOUGH 


the matter the judicial settlement the account Fulton 
Trust Company New York, trustee for the benefit 
Elizabeth McCormack and remaindermen under the 
last will Frederick Clark, 
deceased, New York Surrogate’s Court, 

Westchester County, May 1930 


trust company, acting trustee under will, will held 
responsible for the shrinkage value speculative securities, 
held part the trust fund, even though clause the 
will authorizes the trustee ‘‘to continue all the investment 
money the securities made me, and which shall come into 
their possession and control decease, without any personal 
liability.’’ 

Note. comment this decision will found pre- 
ceding page. 


Harison Hewitt, attorneys for trustees (William Harison and 
Arthur Sutherland counsel); Budd Coffey, attorneys for ob- 
jectors (Bern Budd and Kenneth Quencer William 
Wallin, special guardian, objector. 


SLATER, S.—The objectors this proceeding seek 
the trustee for the retention securities. The testator’s 
will was made June 23, 1916. died April 1920. The will was 
probated May 1920, and letters testamentary issued that date. 
The will directed the executors divide the residuary estate nine 
equal parts, and gave the accounting party herein two-thirds 
two such equal ninths, wit, four twenty-sevenths the residu- 
ary estate, trust for the benefit testator’s daughter, Elizabeth 
the net income paid her until she should 
arrive the age thirty-five years, when one-half the principal 
thereof paid over her. The income the balance said 
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fund paid her during her life; upon her death the principal 
goes her children, any. 

Henry Clark, brother, and Fannie Clark, the widow, 
qualified executors. 

The testator the time his death was possessed 845 shares 
Cuban American Sugar Company common stock the par value 
$100 each. This stock was appraised for transfer tax 
April 1920, $494 per share $100 par value. Shortly there- 
after said common stock was split and divided into ten shares 
$10 par value for every one share $100 par value. The result 
was that the estate owned 8,450 shares $10 common stock this 
which the basis the appraisal for transfer tax was 
worth approximately $49 per share the time testator’s death. 

Testator also owned 600 shares per cent. cumulative preferred 
stock said Cuban American Sugar Company the par value 
$100 each, which were appraised for transfer tax $100 share. 

Testator the time his death also owned 400 shares the 
stock the Guananamo Sugar Company the par value 
$50 each, which were appraised for transfer tax that time 
$86 share. These shares were afterwards divided and split 
into five shares par value for each original share $50 par 
value, resulting the estate owning 2,000 shares, which the basis 
the transfer tax appraisal were the value $17 each 
the the testator’s death 1920. 

the proceedings for the settlement the account the execu- 
tors said stocks were valued follows: 8,450 Cuban American Sugar 
Company common $22 for each $10 share; 600 Cuban American 
Sugar Company preferred stock $89.25 for each $100 share; 2,000 
Guantanamo Sugar Company common stock $12.25 for each share 
par value. 

The last mentioned valuations were based upon appraisals made 
appraisers appointed this court for the purposes the dis- 
tribution the estate pursuant section 268 the Surrogate’s 
Court Act, and were made March 29, 1922. The decree 
the said accounting the executors was not made until almost 
year after the said appraisal, e., before stated, March 14, 
1923, and that time the stocks had appreciated value over and 
above the appraisement March, 1922. objections, however, 
were filed such But the court, its own motion, brought 
all the parties before for hearing upon the loss indicated 
the was claimed the executors that pursuant the 
twelfth paragraph the will they were authorized continue all 
the investments money securities made the decedent. The 
said twelfth paragraph follows: 
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hereby authorize and empower executors and 
trustees continue all the investment money the securities 
made me, and which shall come into their possession and control 
decease without any personal liability for doing, and 
making division estate among the legatees and devisees pro- 
vided this will authorize executors and trustees divide 
the securities far practicable giving each legatee the same 
proportion each security, and not require any one legatee 
take his her share whole from any kind class 

the executors’ accounting proceeding the court took proof 
the facts and conditions surrounding the decline the value the 
sugar securities portion the same securities being accounted 
for herein), and decided that view the lack objections 
the part the family and for other obvious reasons, retaining 
said securities for division among legatees the executors exercised 
reasonable care, diligence and prudence, and were not grossly negli- 
gent failing sell such securities, nor personally liable for the 
shrinkage decline the value said securities. 

The Fulton Trust Company New York, the trustee named 
the will, took over the securities for the several trusts. Here 
division was had and fresh start made. The accounting party 
herein was represented before the time the executors’ account 
proceedings. had full knowledge the prior history the 
estate when took over and assumed its trusteeship. The decree 
permitting the trustees take over the securities for the trust now 
being accounted for was presented the same attorneys who now 
appear for the trustees. The stocks were taken over follows: 
1,248 shares common stock Cuban American Sugar Company $22 
per share, $27,456; shares preferred stock Cuban American Sugar 
Company $89.25 per share, $7,854; 296 shares common stock 
Guantanamo Sugar Company $12.25 per share, $3,626. 

March, 1923, when the trust was set up, the common stock 
the Cuban American Sugar Company was selling 373 high, 314 
low, and the Guantanamo Sugar Company common was quoted 
high and low. 

Elizabeth MeCormack has now reached the age thirty-five 
years, and the Fulton Trust Company accounting, the end that 
there may distributed her one-half the trust fund accord- 
ance with the terms the will. 

The trustee has hold for seven years the sugar 
securities, with the result that great loss has resulted. The common 
stock the Cuban American Sugar Company has declined less 
than per share. The preferred stock said sugar company 
now quoted $50 per share, and the common stock the Guan- 
tanamo Sugar Company cents per share. 


j 
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the contention the objectors that even under their right 
‘‘continue all the investments’’ they have failed their trust 
duty and retained highly speculative stocks. 

The Fulton Trust Company reply seeks justify its reten- 
tion the stocks the following grounds: 

The decree this court directed receive the stock. 

Advice its counsel that was entitled hold the securities. 

That had right continue hold, long the sugar 
company looked financially sound, regardless the price the stock 
the exchange. 

That was diligent inquiring into and examining the 
affairs the companies, and sought advice from the executive com- 
mittee its board directors and the officers the company. 

That acted good faith. 

The most that the decree this court, dated March 14, 1923, 
said was that ‘‘such trust company may take over said 
The court absolving the executors, offered reflection upon the 
duty the subsequent trustee. The duty trusteeship the trust 
company here commenced untrammeled and unfettered, and the burden 
continuing hold these stocks belonged it. The trustee from 
that time became answerable for the conduct the funds. The 
trustee was not bound retain the stocks. The loss resulted entirely 
from continuing hold the securities. was the trust company 
that determined retain the securities the trust fund and one 
else. time during the period seven years did approach 
this court seeking advice guidance with regard the retention 
said stocks. 

The president the trust company testified that counsel advised 
that the trustee was entitled hold the securities and that was ‘‘our 
reason for holding them and the only The advice counsel 
does not relieve the trustee from the duty active vigilance, nor 
does reliance upon the advice counsel its rights and powers 
excuse (Matter Belcher, 129 Misc., 218, 221, and cases cited; 
Matter Demmerle, Misc., 684, Matter Hurlbut, 210 
D., 456, 459). 

was testified that the men versed finance, members the 
executive committee its board directors, advised that the stock 
held. The reports the executive committee were not offered 
evidence. The president and vice-president testified that was 
their judgment that the stock should held even the face 
declining market. That not enough. The trustee does not escape 
responsibility the evidence offered. 

Under date June 1928, statement entitled ‘‘A Review 
Trust was sent the beneficiary the trustee. 


q 

3 
q 
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was offered evidence. the Cuban American Sugar 
common stock and the Guantanamo Sugar stock follows: ‘‘The 
securities below appear unsuitable for long term hold- 
ing trust company investments. This holding (referring now 
the Cuban American Sugar common) was received price $22 
when this account was opened The following year the price 
raised the highest figure has reached since 1920, and 
1928 fell Declining prices for this stock from 1924 
1927 have accompanied unsatisfactory prices for raw sugar resulting 
from over-supply world markets. attempting improve 
this situation the Cuban Government has restricted the production 
Cuban sugar companies and thereby further limited their profits. 
There appears large uncertainty the prospects for these 
producers pending the assurance co-operative restriction pro- 
duction other producers.’’ 

the common stock the Guantanamo Company, said 
that was subject the same conditions Cuban American Sugar 
common stock. Under suggestions said: ‘‘If any the above 
securities are sold, suggested that the proceeds rein- 
vested, one-half long-term bonds, and one-half mortgages and 
short-term 

The court received evidence quotations the common and 
preferred stock the Cuban American Sugar Company showing 
monthly high and low prices covering the years 1921 1929, 
well quotations the common stock the Guanatnamo Sugar 
Company for like period. 

March, 1923, the Cuban American Sugar Company common 
stock was selling high 36, low 1924, January, was 
low 33; December the same year, low 29; 1925, the middle 
the year, was down and continued such figure. 
1926 ranged low from 26. 1927 started again fall 
and took decline every month, that December, 1927, was 
1929 still lower that the month December 
had reached the low 

There were earned per share the fiscal year ending September 
30, 1923 common $7.45; 1924, $6.02; $1.16 1925; $.39 
1926; earned $1.08 1927; there was loss 1928; earned 
1929. 

The earnings and dividends paid the $10 shares were: Earned 
$7.45, 1923 dividend $.75; earned $6.02, 1924 dividend $3; earned 
$1.16, 1925 dividend $2.75, part dividend not earned; earned 
$.39, 1926 dividend $1.75, part dividend not earned; earned $1.08, 
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1927 dividend $1. Loss, 1928 dividend $1, dividend not earned; 
earned $.65, 1929 dividend 

some the annual dividends were paid from earnings and 
others from surplus. appears that the book value $36 per share 
the Cuban American Company common, excluding good will, 
$32. 

claimed the accounting trustee that the company 
strong cash and current asset position, and the price raw sugar 
raised and the Cuban Government does not keep the restrictions 
production, the company ought favorable position 
make profits. 

The trustee has dealt with this trust for the seven years 
time when the country has been prosperous. General business has 
been good. There have been general depressions. But all sugar 
companies have been laboring under difficulties. The most important 
cause for the decline has been the price sugar. World production 
sugar has been the contributing cause, testified the expert 
witness produced the trustee. Following the war European coun- 
tries began produce their normal supplies, with the result that 
Cuba found its market severely curtailed, spite the fact that 
there has been hold the growth world consumption. 
Several high cost sugar producers have gone out business, and 
the rest .are still struggling. Added this difficulty 
the problem the high sugar tariff. The high tariff has favored the 
home grown market. The market for Cuban sugar has diminished. 
also appears that the management the Cuban American Sugar 
Company faced with refunding problem its bonds. The solu- 
tion the refunding problem not now definitely assured. 

Under such related conditions the common stock the Cuban 
American Sugar Company could hardly considered other 
than highly speculative. These factors justify the decline the 
market price which has taken place this stock. can said 
that speculation grossly approximating gamble the stock might 
retained. 

All the above stated facts were known the officers, directors 
and the executive committee said Fulton Trust Company. They 
testified that they had received the reports sent out the company. 
assume was from such reports that predicated its ‘‘A Review 
Trust Investments’’ sent the beneficiary June 1928. 

The question before the court is, even though the testator author- 
ized the trustee continue its investments, was the trustee justified 
trustee preserve the trust funds and procure safe and just. 
income therefrom. 
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What the measure standard duty which the Fulton Trust 
Company owed the beneficiaries? failed? 

The burden proof upon the party seeking surcharge 
show negligence failing sell (Matter Wagner, Misc., 490). 

The law imposes upon trustees duty employ such diligence, 
prudence, sagacity and vigilance the care and management 
estate prudent men discretion employ their own like affairs. 
This necessarily excludes all speculation, all investments for un- 
certain and doubtful rise the market, and, course, everything 
that does not take into view the nature and object the trust, and 
the consequences mistake the selection the investment 
made. 


therefore does not follow that because prudent men may, 
and often do, conduct their own affairs with the hope growing 
rich, and therein take the hazard adventures which they deem 
hopeful, trustees may the same; the preservation the fund and 
the procurement just income therefrom, are primary objects 
the creation the trust itself, and are primarily 
(King Talbot, Y., 76, 78, 85). This rule law has been 
consistently followed (Matter Robbins, 135 220; Matter 
Belcher, supra; Matter Hall, 164 Y., 196; Costello Costello, 
209 Y., 252, 261; Villard Villard, 219 Y., 482). 


The question good faith not involved. The trustee un- 
doubtedly acted good faith. Crabb Young (92 Y., 56) 
the court said: ‘‘While trustees are held great strictness their 
dealings with the interests their beneficiaries, the court will regard 
them leniently when appears they have acted good faith.’’ 
Willful malfeasance not charged against the trustee, institution 
good standing. There was malfeasance its part. But good 
faith not the only test met trustees the care their 
trusts (Matter Hurlbut, supra, 460). The good faith the 
trustee cannot alter its liability. Even the face authority 
hold, vigilance and alert judgment will required 
(Matter Channing, 129 393; Matter Adam, O’Brien, 
Law Journal, March 1925; Matter Gude, O’Brien, S., id., 
June 11, 1926; Editorial, Law Journal, January 20, 1927). 

has been held that investments, although speculative char- 
acter and variable value, should neither hastily sacrificed nor 
unwisely held (Matter Weston, Y., 502; Hancox Meeker, 
Y., 528; Matter Thompson, Misc., 420, 178 Y., 
554). 

The trustee the instant case, even though acted good 
faith, must also have acted without negligence, and employed vigi- 
lance, sagacity, diligence and prudence general prudent men 
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and intelligence like matters employ their own affairs 
(Brown Cleveland Trust Co., 233 Y., 399, 405). did not 
act liable the extent the depletion the fund. 

Did the trustee employ the degree diligence and vigilance 
imposed law, the lack which becomes negligence? Negligence 
something that serious—flagrant—want diligence and 
prudence. Was the trustee prudent continuing hold the stock 
the face declining market, and with knowledge the facts 
and conditions above portrayed? The purpose the trust was 
for long time. The conservation the principal was mighty 
importance. Because the securities were speculative the degree 
diligence and prudence must the highest order, and greater 
than such were so-called legal investments. 

Matter Hurlbut (supra, 2nd Dept.) was ease losses for 
omission sell stock. The court said: think conceded that 
where such clause found clothing trustee with discretion 
answerable only when has not acted good faith and used the 
and diligence investments which would exercised 
and prudent 

The question therefore becomes one fact. Did the trustee use 
that degree care and diligence which would expect from 
trustee charged with the execution trust which the rights 
infants were involved? 

trust relations these days, when trust companies have entered 
the business, much more expected from corporate trustee than 
from the old fashioned individual executor trustee. Trust com- 
panies seek this character business, claiming that they are specially 
qualified and financially responsible. make specialty trust 
matters and claim familiar with the authority executors 
and trustees trust investments. They have claimed that each 
estate and trust will receive the personal attention one trust ex- 
ecutive whose life work the administration estates and trusts, 
and decisions with regard the purchase and sale securities will 
independently arrived these officers consultation with in- 
vestment experts (Matter Hurlbut, supra, 459). The courts, 
and particularly the Surrogate’s Court, vigilantly enforce the highest 
standard fidelity trustees and zealously guard the rights 
beneficiaries (In Knower, Foley, 121 208; Matter 
Jarvis, 110 5). 

But draftsmen wills frequently throttle the enforcing hand 
the courts the terms the will. They invite disaster and make 
hold improvident administration the estate. 
Whenever will makers grant discretionary powers executors 
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trustees with relation the retention securities with varying use 
words indicating the minimum and maximum liability, unusual 
vigilance and prudence should exercised the trustees. The 
right continue non-legal investments being enlargement 
the recognized rights trustees holding securities, acts trustees 
the retention securities which would offend the judgment 
prudent men intelligence should and will seized upon 
the courts the reason for surcharging trustees for the protection 
the immediate beneficiaries and the ultimate remaindermen 
trusts. 

the opinion the court that the trustee did not exercise that 
active diligence, prudence and high standard care which the law 
exacts, when continued hold certain said stocks beyond the 
time when they should have been sold. did not exercise the 
solicitude for the rights all interested the estate which the law 
imposes trustees. Reasonable diligence, intelligence and prudence 
its part the care this trust has not been shown, the lack 
which amounts negligence. The objectors have sustained their 
burden proof. 

The trustee should have sold the stocks, taken the loss and saved 
itself from and liability. The court will visit surcharge 
against and will point the month September, 1927, the 
time when the common stock the Cuban American Sugar Company 
should have been sold $20 per share prudent, diligent and 
eareful trustee. Said trustee surcharged with the difference 
between the present market price per share and the price 
$20 per share for the Cuban American Company common stock 
the amount $16,224. 

have not surcharged the trustee with regard the stock the 
Cuban American Sugar Company preferred because maintained 
its price until February, 1929, when took sudden drop $61. 
December, 1929, was selling $56. now selling $50. 
The trustee should its sale such price. 

Said trustee also surcharged for over-holding the Guantanamo 
Sugar Company common stock, with the difference between the present 
market price $.50 per share and the amount per share 
September, 1928, the date when said stock should have been sold, 
the amount $1,332. 

The retention beyond these dates not consonant with sound 
and safe discretion. The terms the will conferred authority, but 
did not impose duty retain through every adversity. 

Submit decision and decree conformity these views, with 
notice all parties appearing counsel. 


q 
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COLLECTIONS SHOULD MADE CASH 


Federal Reserve Bank Kansas City, Mo., First National Bank 
Denver, Supreme Court Colorado, 286 Pac. Rep. 116 


Regulation the Federal Reserve Board, Series 1920, 
authorizing Federal Reserve banks forward checks for collection 
direct the banks which they are drawn does not authorize 
Federal Reserve banks receive anything except cash payment 
such checks. draft taken instead cash and the issuing 
bank fails before the check can collected the Federal Reserve 
bank will liable the owner the check. 

NOTE: This rule has been changed Regulation Series 
1928, which expressly provides that Federal Reserve banks may 


forward checks direct for collection and may receive payment 
bank draft. 


Action the First National Bank Denver against the Federal 
Reserve Bank Kansas City, Mo. Judgment for plaintiff, and de- 
fendant brings error. Affirmed. 


Lewis Grant, Denver, and Leedy, Kansas City, Mo., 
for plaintiff error. 


Hughes Dorsey and Benedict Phelps, all Denver, for de- 
fendant error. 


BURKE, J.—For convenience, plaintiff error hereinafter re- 
ferred ‘‘defendant”; defendant error ‘‘plaintiff’’; the 
Citizens’ State Bank Ordway, Colo., ‘‘the Ordway State Bank’’; 
the receiver said Citizens’ State Bank Ordway ‘‘the 
the First National Bank Ordway, Colo., ‘‘the Ordway National 
Bank’’; the Central Savings Bank and Trust Company Denver, 
Colo., ‘‘the Trust Company’’; the State Bank Commissioner 
Colorado ‘‘the commissioner’’; John Amicon Brother Co. 
Ordway, Colo., ‘‘the Amicon Co.’’; the Hallack Howard Lumber 
Company Denver, Colo., ‘‘the Lumber Co.’’; and Federal Re- 
serve District No. ‘‘Dist. No. 10.’’ 

Plaintiff sent certain checks defendant for collection which was 
not made. that this business was improperly handled its 
damage the sum $8,851.46, brought this action recover that 
amount with interest. The cause was tried the court which found 
for plaintiff the sum $7,528.40. review the judgment entered 
accordingly, defendant prosecutes this writ. 

Defendant organized under the Act Congress creating Fed- 


NOTE For similar decisions see Banking Law Journal Digest (Third 
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eral Reserve banks. Plaintiff and the Ordway National Bank are both 
national banks, citizens Colorado, and members defendant. 

The Amicon Co. had checking account the Ordway State Bank, 
with balance therein its credit over $8,000. drew thereon 
the Lumber Co. nine checks for various sums, totaling its balance. 
September 27, 1921, the Lumber Co. indorsed these checks and de- 
posited them with plaintiff for collection. The deposit slip used for 
that purpose contained the following conditions: ‘‘This Bank will 
observe due diligence its endeavor select responsible agents, but 
will not liable case their failure negligence for loss 
items the mail. Checks this Bank will credited conditionally 
not found good the close business day deposited, they will 
charged back the depositor and the latter notified. All items 
are credited subject final cash payment and are handled the 
risk 

Plaintiff credited them the checking account the Lumber Co., 
and sent them defendant for collection. Defendant thereupon in- 
dorsed them and sent them for payment the Ordway State Bank 
which they were drawn. Said bank received them September 
29, and October 1921, issued payment thereof its draft the 
Trust Company, stamped the checks ‘‘Paid,’’ returned them the 
Amicon Co., and charged that company’s account with their face. 
Said draft the Trust Company was sent mail defendant, and 
received October presented the Trust Company for pay- 
ment, and dishonored. October the Ordway State Bank was 
closed the commissioner. Three weeks later, defendant notified 
plaintiff this failure the collection. Plaintiff thereupon notified 
the Lumber Co. and charged the paper back it. The checks, how- 
ever, remained possession the Amicon Co. All interest the 
Lumber Co. has been assigned plaintiff. Defendant thereafter 
filed, with the commissioner, its claim, based upon the dishonored 
draft above mentioned, and has received dividends thereon. 

The negligence specifically charged defendant, and whereon 
alleged its liability rests, consists in: (1) Forwarding said checks 
direct the bank which they were drawn, instead collecting 
them through third party; (2) surrendering said checks for the 
draft the Ordway State Bank instead demanding payment 
eash; (3) failing collect within reasonable time notify plain- 
tiff that demurrer the complaint for want facts 
was overruled. 

Aside from essential denials the answer, the second defense 
pleaded banking custom remit collections draft instead 
also the provisions letter No. 233’’ defendant, 
issued under authority Act Congress, and regulation series 
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1920, the Federal Reserve all which alleged, were 
part its contract with plaintiff and justified its conduct. third 
defense asserted that plaintiff was not the real party interest, be- 
cause, not being the owner the Amicon Co. checks, had lost 
nothing reason their cancellation uncollected. This was the 
contention upon which the demurrer the complaint was based. 
demurrer for want facts was sustained said second and third 
defenses. 

The cause was tried the court without jury. Findings were 
for plaintiff, and review the judgment thereupon entered, de- 
fendant prosecutes this writ. 

Plaintiff first brought suit the United States District Court for 
Colorado. The history there will found First Nat. Bank 
Federal Reserve Bank (D. C.) 283 700, and Id. (C. A.) 
(2d) 339. Meanwhile, United States statute and its con- 
struction [Federal Land Bank Natl. Bank (C. A.) 
(2d) 36], the United States District Court lost jurisdiction, and dis- 
missed the cause without prejudice. Plaintiff thereupon filed the 
present action. 

For the purpose further consideration this cause, will 
treat the second defense standing and, far material, ad- 
mitted. 

sustaining the demurrer the complaint the United States 
District Court for Colorado, August 16, 1922, Judge Symes did 
the ground that the Lumber Co. and defendant ‘‘are entire 
strangers, and the former, according the rule the Federal courts 
and the court Colorado, has right action against the de- 
fendant. The assignor having right action, its as- 
signee can better position.’’ 

First Nat. Bank Fed. Reserve Bank, 283 700, 701. 

February 18, 1924, reached final judgment which involved 
the liability the Federal Reserve Bank Richmond, Va., 
check drawn North Carolina, bank that state, first deposited 
for with bank Florida, and passing thence through 
two others said Richmond bank which sent for collection the 
drawee, where was paid with paper thereafter dishonored. that 
cause the Supreme Court the United States held that the rule an- 
nounced Judge Symes, supra, was the rule the Federal courts, 
but that ‘‘may, course, varied contract, express im- 
and that Florida statute, adopting the contrary rule, was 
written into the contract and controlled ‘‘the relations the drawee 
the initial bank 

Federal Reserve Bank Malloy, 264 160, Ct. 296, 
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Assuming that ‘‘the Richmond bank was not negligent sending 
the check directly the bank which was drawn’’ the court 
therein further held that bank receiving commercial paper for 
the check the party bound make payment 
and surrenders the paper, responsible the owner for the re- 
sulting loss. (Citing cases.) unnecessary cite other decisions 
since they are all practically The court then considers the 
defenses custom, and the regulation the Federal Reserve Board 
relied upon the instant case, and disposes both make 
them entirely untenable here. The language Mr. Justice Suther- 
land, author that opinion, cannot improved upon, and its repeti- 
tion would superfluous. Citation sufficient. 

Thereafter, and May 25, 1925, this controversy, framed 
the Federal forum, reached the Court Appeals the 
Eighth Cireuit, which held that the contract between the Lumber Co. 
and plaintiff, disclosed the deposit slip, had the same effect 
given the United States Supreme Court the Florida statute 
the Malloy Case, supra, and that want knowledge the terms 
that contract could avail this defendant because ‘‘its duties the 
premises were exactly the same, whether was acting the agent 
the plaintiff the Lumber Co., and can make difference 
defendant whether called upon answer for its neglect 
duty’’ one the other. 

First Natl. Bank Fed. Reserve Bank (C. A.) (2d) 
339, 344. 

Twelve days before that opinion was handed down, the Act 
Congress depriving the Federal courts jurisdiction and later re- 
sulting the dismissal the cause therein, had become effective, 
hence, strictly speaking, the judgment not authority, but approve 
its reasoning and conclusions. 

Defendant here says all this answered City Douglas 
Federal Reserve Bank, 271 489, Ct. 554, 556, Ed. 
1051, wherein the court said: ‘‘When paper indorsed without re- 
striction depositor, and once passed his credit the 
bank which delivers it, becomes the creditor the bank; the 
bank becomes owner the paper, and making the collection not 
the agent for the 

Standing without qualification, that language would reverse the 
Malloy Case, which, however, cited the opinion and clearly ap- 
proved. The statement is, course, intended apply only the 
absence special contract. The court thereupon takes the con- 
tention special contract, which therein rests only upon the follow- 
ing words contained the passbook: All out town items credited 


al 
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subject final payment,’’ and holds that those words ‘‘did not vary 
the legal rights and liabilities incident that relationship [of in- 
dorser and indorsee], unless dispensed with notice dishonor 
the Hence think this authority inapplicable. 

That all this entirely consistent with our own declarations the 
subject, far this court has spoken, seems clear. ‘‘Whether such 
transaction constitutes sale the check the first bank 
merely deposit for collection depends upon the facts and circum- 
attending the transaction.’’ 

First Nat. Bank Fleming State Bank, Colo. 309, 221 
891, 892. 


Applying these principles the instant case, must necessarily 
hold that the intention the parties 


Bromfield Cochran al. (Colo.) 283 45, 47. 

conclude, therefore, that the demurrer the complaint was 
properly overruled, and that the third defense properly sustained. 

the defenses the charge negligence, remains only 
notice further those custom and ‘‘General Letter No. 233,’’ al- 
though both, think, are answered the authorities cited. Since 
the letter does not provide for collection save cash, is, other- 
wise valid, immaterial here. Assuming the custom defense 
negligence. Pinkney Kanawha Valley Bank, Va. 254, 

also therein held that the collecting bank has reason 
doubt the stability the drawee, its diligence should commensurate 
with that information; that the general rule that direct transmis- 
sion the drawee negligence; and that thereby the check, un- 
paid, lost the customer, has action assumpsit against 
the collector for the full amount thereof. 

think, under the circumstances here disclosed, each the acts 
charged, e., forwarding direct the bank which the checks were 
drawn, accepting payment its draft instead cash, and nine day’s 
delay action, constituted negligence. That conclusion strength- 
ened when consider the three, should, collectively. But 
when add these that the Ordway State Bank belonged 
class among which there was this time known weakness; that the 
items were, for it, large; that defendant had member bank the 
same small town which the collection might have been sent; and 
that the letter transmittal contained, among others, the following 
instructions: ‘‘Do not hold any items, but protest all items over $10 
not promptly honored drawn and return immediately. 

Wire non-payment items $500 which were violated 
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and there seems remaining doubt defendant’s negligence 

and liability. Both, think, were acknowledged when defendant 

filed with the commissioner its claim based upon the dishonored draft. 
The judgment affirmed. 


PAYMENT CHECKS AFTER RECEIVER 
APPOINTED FOR DRAWER 


Bright Laketon State Bank, Appellate Court Indiana, 170 
Rep. 108 


Where the cashier bank pays checks drawn upon the bank 
corporation, after the bank has notice that receiver has been 
appointed for the corporation, the cashier and the sureties his 
bond will responsible the bank for the amount lost 
result the payment the checks. 


Action the Laketon State Bank against Ernest Bright and 
another. Judgment for plaintiff, and defendants appeal. Affirmed. 

Plummer Plummer, Wabash, and Slaymaker, Merrell, Ward 
Locke, Indianapolis, for appellants. 

Brooks, Wabash, for appellee. 


Laketon State Bank against Ernest 
Bright and the Federal Surety Company recover bond executed 
Bright principal, and the other defendant surety, for 
faithful and honest discharge the duties Bright cashier 
the bank. From judgment favor the plaintiff for $1,722.28, 
the defendants have appealed, and contend the court erred its con- 
law and overruling their motion for new trial. 

The facts found the court are substance follows: Bright 
was the bank from July, 1923, July, 1926. gave 
bond the sum $5,000, with the surety company surety, condi- 
tioned that Bright would faithfully and honestly discharge his duties 
cashier. The Farmers’ Elevator Company, corporation, operated 
elevator Laketon. July 16, 1925, and prior thereto, said 
company was insolvent, and that day the Wabash court 
appointed George Baker receiver therefor. Baker qualified such 
receiver, and took over the assets the company, and before noon 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 238. 
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said day went the place business the bank, and notified Bright 
such cashier that had been appointed receiver, and that had 
taken over the management and control the property and affairs 
the elevator company. The elevator company, that time, had 
account with the bank with $158.01 its credit, and, when Baker 
notified Bright his appointment receiver, Bright transferred the 
$158.01 the account Baker receiver. 

the time said account was transferred, Baker, receiver, 
borrowed the bank $500, and issued the bank receiver’s cer- 
tificate therefor, and this $500 was placed the account the 
eredit the receiver. When Bright received notice the appoint- 
ment the receiver, and when the account the elevator company 
was transferred the receiver, there were outstanding checks, eleven 
number, issued the elevator company, and aggregating $1,606.60. 
Between July and July 23, 1925, and after the account the 
elevator had been transferred the receiver, said eleven checks were 
presented the bank for payment, and were paid Bright cashier 
out the money the bank. After paying said checks, Bright 
charged them upon the books the bank the account the re- 
ceiver. Each said checks, except one for $18, was given payment 
merchandise, for which the elevator company was justly liable. 
The $18 check was given for labor performed, and constituted pre- 
ferred claim against the receiver. The bank liable the receiver 
for the amount paid out said checks, and lost the amount 
paid out, less the $18. The court found that the surety company was 
surety the bond, and that entitled have the property 
Bright first exhausted. 

Upon these facts the court concluded matter law that the 
plaintiff was entitled recover from the defendants $1,722.28, and 
that the property Bright should exhausted before any levy 
should made the property the surety company. 

The errors assigned challenge the correctness the conclusions 
law and the action the court overruling the motion for 
new trial. 

The relation between the bank and the receiver was contractual, 
under which the bank assumed the risk mispayment checks not 
signed the receiver. Bank Brunswick Thompson (1917) 174 
(1923) 276 Pa. 212, 119 910. The appointment the receiver for 
the elevator company brought the property the elevator company, 
including the money deposit the bank, into the jurisdiction and 
the court, and the bank, after notice such appointment, 
had right authority pay checks theretofore issued the 
elevator company out the money deposit the name the 
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elevator company, the name receiver. The insolvency 
and the appointment receiver for the drawer check revokes 
the authority the payee collect and the bank pay it, 
except that, the bank pays good faith without notice, 
protected. 

support the contention that the court erred its conclusions 
law, appellants (the defendants) contend that under the facts the 
bank became the equitable owner the checks which had been paid 
Bright cashier after notice the appointment the receiver, and 
that such owner could, action the receiver, set off, 
against any claim made the receiver account said checks, the 
claims the holders such checks would have had against the receiver 
the checks had not been paid Bright out the funds the 
bank, and that, since the elevator company was liable for the amount 
the checks, the receiver cannot escape such liability because the 
mistake Bright paying them. 

The inference drawn from this contention is, that the 
theory appellants that the bank had right maintain this 
action until after had filed claim against the receiver, and there 
had been judicial determination the extent the liability the 
bank the receiver, taking into consideration the rights the holders 
the checks set-off against the claim the receiver. appears 
that Bright paid each the several checks out the money the 
bank, and thereafter charged them against the account the receiver 
reason which the bank became liable the receiver for the 
amount charged against the account. Bright, cashier, had 
right authority pay the checks. His act paying them was 
wrongful. paying them, failed faithfully perform his 
duties cashier, thus committing breach his bond, and cause 
action immediately arose favor the bank against the cashier 
and the surety company the bond such cashier. was the 
duty the bank upon discovery the wrongful conduct its 
charging the amount the checks against the account 
the receiver correct and charge the amount off that account. 

When the account the bank was transferred from the elevator 
the receiver, the bank contracted with the receiver that 
would pay the money out his check, and none other. had 
right charge any part any the checks against the account 
the receiver. had right charge the $18 check that account, 
but appellants are position complain, because the court gave 
them credit for that amount upon the theory that was preferred 
The court did not err its conclusions law. 

Appellant’s next contention that the finding that appellee had 
lost the amount the checks paid the cashier after the appoint- 
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ment the receiver, and that liable the receiver for such 
amount not sustained sufficient evidence. sustain this con- 
tention, appellants say that, order sustain such finding, facts 
must appear the record showing that appellee has been compelled 
pay the receiver the amount the checks, that can com- 
pelled make such payment, and that every essential fact establish 
the liability appellee pay the amount the checks the re- 
ceiver must appear. 

cannot concur appellant’s contention that the bank became 
the equitable owner the checks paid its cashier. the bank 
had ratified the acts its there might some merit this 
contention. There is, however, claim that the bank ratified such 
acts. The inference that repudiated the unwarranted acts the 
and, having done so, did not become the equitable owner 
the checks. 

The judgment not only right under the facts found the 
but right under the evidence. 

Judgment affirmed. 


FORGED JOINT MAKER’S SIGNATURE NOT 
PROTECTED POLICY 


Grange Trust Co. Huntingdon, Pa. American Surety Co. 
New York, United States Circuit Court Appeals, 
Fed. Rep. (2d) 479 


loss sustained note through the forgery the signature 
joint maker not covered policy insuring against 
losses the payment note which indorser’s 
signature forged. 


Action the Grange Trust Company Huntingdon, Pa., against 
the American Surety Company New York. Judgment for de- 
fendant [30 (2d) 445], and plaintiff appeals. Affirmed. 

Ellis Orvis, Bellefonte, Pa., and James Woods, Hunt- 
ingdon, Pa., for appellant. 
John Olmsted, Harrisburg, Pa., for appellee. 


FAKE, J.—This appeal founded upon judgment entered 
favor the defendant affidavit defense lieu de- 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 558. 
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murrer, filed conformity section the Pennsylvania Prac- 
tice Act May 14, 1915 (P. 486; Pa. St. 1920, 17200). 

The American Surety Company issued the Grange Trust Com- 
pany policy known bankers’ blanket forgery and alteration 
policy, and thereafter the trust company suffered loss arising out 
nonnegotiable note which admitted name was forged. 
examination the note discloses two signatures the face 
thereof, wit, Leon Myers and Westbrook, one above the 
other, the end the note, and places thereon where the 
common practice for makers sign. The note had the word 
printed three places provided for makers’ signatures, one which 
left blank, while the other two bear the above names; that 
Westbrook, the second name, being forgery. There are 
signatures the back the note. 

The plaintiff’s statement filed below, alleges, among other things, 
that the note purports signed Leon Myers and endorsed 
Westbrook, bail endorser for the said Leon 
Copies the note and policy insurance are made part the 
statement. The affidavit defense recites, and examination 
the policy discloses, that, under the terms the policy, the liability 
the defendant limited cover loss occasioned the payment 
promissory note upon which the signature any indorser shall 
have been forged, and the event the forgery maker’s signa- 
ture the policy limited cover only instances where such forgery 
that the signature depositor. does not appear that 
Westbrook was depositor the trust company, and therefore 
the issue here confined the question whether not the 
name Westbrook appears indorser. The issue being raised 
the pleading, are limited the record arriving con- 

While true that the affidavit admits certain facts, does not 
admit such facts are not sufficiently well pleaded. Volume 
Chitty Pleading (7th Amer. Ed.) 700; Stephen Pleading 
(Heard) 143; Beatty Heiner (D. C.) (2d) 390; Hubbard 
al. Lowe (D. C.) 226 135. 

There ambiguity about the note. the common form 
judgment note used Pennsylvania, and, the absence parol 
evidence, the names appended thereto appear joint makers the 
lines specially provided with seals for that purpose. therefore 
follows that the allegation contained plaintiff’s statement, the 
effect that Westbrook indorser, constitutes fatal variance 
between the statement and the document which the suit founded, 
unless may said that the allegation the statement sufficiently 
pleaded. Its sufficiency depends upon whether not the allegation 
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constitutes conclusion law dependent upon facts dehors the 
record. 299; Douglass Beam, Bin. (Pa.) 76. Certainly 
there nothing the note itself upon which may maintained 
that the name Westbrook appears indorser. reason 
otherwise would violence the physical evidence before us. There 
allegation fraud, accident, mistake between the parties 
this suit, nor such alleged between the plaintiff and any one 
else appearing the paper. the absence, therefore, fraud, 
accident, mistake, ambiguity, parol evidence alter the meaning 
the note inadmissible; hence the allegation defective, and its 
truth not admitted the affidavit lieu demurrer. 

Appellant’s contention therefore fails. The opinion the court 
below deals exhaustively with the questions raised here, and con- 
the views expressed that opinion. 

The judgment below affirmed. 


RIGHTS BANK PAYING CHECK FORGED 
INDORSEMENT 


Labor Bank Trust Co. Adams, Court Civil Appeals Texas, 
Rep. (2d) 814 


drawee bank which pays depositor’s check forgery 
the payee’s indorsement liable its depositor for the amount 
and may recover the amount from the collecting bank, which 
the check was paid. 


Suit Lynn Adams against the Labor Bank Trust Company, 
and the Citizens’ National Bank Waco, which last-named de- 
fendant filed cross-action against the defendant first named. Judg- 
ment was entered adverse the defendant, and brings 
error. Reformed and affirmed. 

King, Wood Morrow, Houston, for plaintiff error. 

Neff, Hale Neff and Trippett, Richey Sheehy, all Waco, for 
defendants error. 

BARCUS, J.—Defendant error Lynn Adams, heinafter desig- 
nated Adams, filed this suit against defendant error Citizens’ 
Bank, and against plaintiff error Labor Bank Trust Company 
Houston, hereinafter designated Labor Bank, recover $550.44. The 
Citizens’ Bank filed cross-action against the Labor Bank, asking 
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for judgment over against said bank for any amount that Adams 
might recover against it. The Labor Bank well the Citizens’ 
Bank were each banking corporations. The Labor Bank filed its pleas 
privilege the cause action alleged Adams and the 
cross-section alleged against the Citizens’ Bank. The pleas 
privilege, well the cause its merits, were tried the same 
term court. The trial court overruled both the pleas privilege 
and rendered judgment favor Adams against the two banks, 
jointly and severally, and favor the Citizens’ Bank against 
the Labor Bank its cross-action for the amount that the Citizens’ 
Bank was required pay. The Labor Bank alone presents this appeal. 
The material facts are undisputed. appears that Adams the 
state distributor for Quaker State Motor Oil, with separate offices 
Waco, Austin and Houston. personally has his residence Waco. 
His brother, Adams, was charge the Houston office. 
August 1928, Adams drew check against the Citizens’ Bank 
Waco for $550.44, payable his brother, Adams, which, to- 
gether with letter, was sent via mail Adams Houston. 
some way not revealed the record, the check was intercepted 
and was presented the Labor Bank Houston for payment and in- 
dorsed person who claimed Adams, but who ad- 
mittedly was not the Adams named payee the check. The 
Labor Bank, without indorsing said check, sent same direct the 
Citizens’ Bank for payment, and same was promptly paid the 
Citizens’ Bank and charged against the account Lynn Adams, and 
the Labor Bank turn paid the party who cashed same part 
said money. The check paid the Citizens’ Bank August 
13, 1928, four days after was issued. few days thereafter Adams 
learned through telephone conversation with his brother Hous- 
ton that the check had not been received him, and immediately 
took the matter with the Citizens’ Bank and learned that the 
check had been paid. The Labor Bank was immediately communi- 
with and told that Adams’ name had been forged. 
said time the Labor Bank refused reveal the amount money 
its possession that had received from the Citizens’ Bank said 
forged indorsement. Adams then sent his brother, Adams, 
another check for the same amount. Said money originally was in- 
tended and was finally used Adams pay the expenses 
incident running the office his brother, Lynn Adams, Houston. 
Lynn Adams then filed this suit recover the amount that the 
Citizens’ Bank had paid the Labor Bank said check that had 
been paid the forged indorsement the payee, Adams. 
The trial court filed findings fact and law. 
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The Labor Bank, several propositions, contends that the trial 
court committed error overruling his pleas privilege, both 
Adams’ alleged cause action and the Citizens’ Bank’s alleged 
cause action, claiming that Adams had cause action against 
it, and that the Citizens’ Bank could not cross-action hold 
the suit which Adams had brought against the Citizens’ Bank 
McLennan County. Under section 23, art. 5932, the Revised Stat- 
utes, known the Negotiable Instruments Act, provided, 
effect, that party who obtains possession check through forged 
indorsement obtains rights thereunder, and that said forged in- 
dorsement wholly inoperative. The overwhelming weight au- 
thority that, where collecting bank pays money forged in- 
dorsement and the check thereafter forwarded the bank against 
which same drawn and same paid, that the collecting bank holds 
said funds for and behalf the owner the check, and that its 
payment the funds the party who committed the forgery, 
any other person, does not discharge its obligation, and that the owner 
the check has right bring suit direct against the collecting 
bank that has collected the funds the forged indorsement, whether 
has paid same out not, and recover the amount thereof. Bran- 
non’s Negotiable Instruments Law (4th Ed.) 193; Merchants’ Bank 
1066; United States Portland Cement Co. United States National 
Bank, Colo. 334, 157 202, 1917 145; Strong 
Missouri-Lineoln Trust Co. (Mo. App.) 263 1038; Good Roads 
Machinery Co. Broadway Bank (Mo. App.) 267 41; Hope 
Vacuum Cleaner Co. Commercial Nat. Bank, 101 Kan. 726, 168 
870. Our Supreme Court has specifically held that, where bank 
has paid checks forged indorsement, can recover from the 
bank person from whom received and paid said check the amount 
money paid out thereon. First Nat. Bank Wood County (Tex. 
Civ. App.) 294 324; Id. (Tex. Com. App.) 299 856. 
The law seems well settled that bank which check 
drawn charged with the duty determine whether the drawer’s 
name forged, but such duty arises imposed upon said bank 
with reference the indorsement the payee, since the bank 
which the check drawn not presumed know the signature 
the payee therein. American Exch. Nat. Bank Yorkville Bank, 
122 Mise. Rep. 616, 204 621, and authorities there cited. 
The general policy our courts to, much possible, avoid 
multiplicity suits, and they have held specifically that all proper 
parties can joined one suit, although they may live different 
First National Bank Neel (Tex. Civ. App.) 
(2d) 408; National Surety Co. Atascosa Ice, Water Light 
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(Tex. Com. App.) 273 821; Alexander Alexander (Tex. Civ. 
App.) 265 Alexander Alexander, supra, the court 
stated: ‘‘Every person having direct and ascertainable interest 
the subject matter the litigation which may effected the 
court’s action the suit, proper party, and desired 
bind him the judgment the court, necessary course 
that made party for that 

Defendants error contend that the court had jurisdiction 
plaintiff error under both subdivision and subdivision 
article 1995 the Revised Statutes; their contention being that the 
Labor Bank was least proper party not necessary party, and, 
further, that the cause action against the Labor Bank arose 
least part McLennan County, since the check controversy was 
presented the Labor Bank the Citizens’ Bank McLennan 
County and the money was paid the Labor Bank said check 
McLennan County. The courts have uniformly held that suit 
against corporation, venue may laid under subdivision 
Article 1995 the county where any portion the cause action 
arose. Texas Portland Cement Co. Carsey (Tex. Civ. App.) 
(2d) 930; Bank Trust Co. Schuhart, 115 Tex. 
114, 277 621; Texas Kalamazoo Silo Co. Alley (Tex. Civ. 
App.) 191 774; San Jacinto Life Ins. Co. Boyd (Tex. Civ. 
App.) 214 482. order for Adams have recovered against 
either the banks, was necessary for him show that the indorse- 
ment the check controversy was forgery. same was 
forgery, then the Citizens’ Bank would unquestionably liable for 
the amount thereof, and the Labor Bank, since received the money 
the forged indorsement, would liable the owner said check 
for the amount thereof, and, the Citizens’ Bank was required 
pay same, was entitled judgment over against the Labor Bank 
for the amount had paid said bank said check. least part 
the action growing out the cashing said check with 
the forged indorsement occurred County. think the 
Citizens’ Bank had right implead the Labor Bank, and that the 
interests the respective parties were interwoven that the entire 
litigation was properly triable County. overrule all 
the Labor Bank’s assignments dealing with the trial court’s over- 
ruling the respective pleas privilege. 

other assignments and propositions plaintiff error complains 
the action the trial court making certain findings facts 
and law. have carefully examined these and 
not think same show any reversible error. 

Plaintiff error Labor Bank complains the form the judg- 
ment the trial court, its contention being that the effect thereof 
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award double recovery against it, that awards judgment 
favor the Citizens’ Bank against and Adams jointly and 
severally for $550.44, and then turn awards judgment favor 
the Citizens’ Bank against for like amount. not think 
the judgment the trial court subject this criticism. order, 
however, that there may question raised with reference thereto, 
the judgment the trial court will reformed the extent that 
shall provide that the payment the judgment rendered favor 
Lynn Adams the Labor Bank shall have the effect canceling the 
judgment recovered the Citizens’ Bank against the Labor Bank. 
The costs are taxed against plaintiff error. 
reformed, the judgment the trial court affirmed. 


PRESENTMENT CHECK FOR PAYMENT 


Cellars Dwinnell, Supreme Court Montana, 285 Pac. Rep. 181 


The transfer check successive indorsees does not extend 
the time within which must presented for payment order 
charge the drawer with liability. other words, check 
must presented within reasonable time after its issuance, 
the drawer will discharged from liability the check the 
extent any loss which caused him the delay. 

The presentment check mailing the bank which 
drawn sufficient presentment charge the drawer with 
liability. (Note. other decisions has been held that sending 
check direct the drawee bank not sufficient presentment 
and that, the bank refuses pay the check, presentment 
this kind not sufficient charge the drawer with liability.) 

The drawer check not discharged from liability the 
check delay giving notice dishonor unless appears 
that has sustained loss result the delay giving 
him notice. 


Action Charles Cellars against Dwinnell. From 
judgment for plaintiff, defendant appeals. 

Affirmed. 

Stewart Lewistown, for appellant. 

Belden DeKalb and Merle Groene, all Lewistown, for re- 
spondent. 

ANGSTMAN, J.—Plaintiff brought this action recover the face 
value check drawn defendant the First National Bank 
Winifred, Montana, payable Gossett and the latter in- 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 1065, 1070. 
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dorsed and delivered plaintiff for value. appropriate pleadings 
the issue was presented whether the check had been paid and 
discharged reason the delay plaintiff presenting the check 
for payment and giving notice dishonor and nonpayment. The 
cause was tried the court without jury. Judgment was entered 
for plaintiff, and defendant appealed. 

The only question presented the appeal whether the evidence 
sufficient support the judgment. 

The record shows that plaintiff merchant residing Chris- 
tina, Fergus county, which about fifteen miles south Winifred 
and twenty-five miles north Lewistown. the time question 
here was also postmaster Christina. Defendant the time 
the transaction here involved was engaged buying the 
vicinity Winifred and received his mail Christina. Christina 
located branch line the Milwaukee Railroad, extending 
from Lewistown Winifred, and has banking facilities. the 
times question here there was train service between Lewistown and 
Winifred Mondays, Wednesdays, and Fridays each week, the 
train leaving Lewistown o’clock the morning, arriving 
Winifred o’clock the afternoon, and returning Lewistown 
the same day. Tuesdays, Thursdays, and Saturdays each 
week stage carrying first-class mail left Winifred o’clock 
the morning, arriving Lewistown about noon, and leaving 
for Winifred. The American Express Company maintained office 
Winifred for the transaction business September and October, 
1925, and part its business for compensation presented checks 
for collection upon the bank Winifred. The check question was 
issued September 29, 1925. Plaintiff received from Gossett 
October and the same day mailed the National Bank 
Lewistown where did his banking business, and requested the 
bank send him the money registered mail. This the bank did, 
and the money was turned over Gossett. The Lewistown bank re- 
ceived the check and mailed the Winifred bank for payment 
October 2d. The check left Lewistown the stage Saturday, 
October 3d, and arrived the Winifred bank the same day about 
o’clock the afternoon. 

appears that, had the Winifred bank returned the check unpaid 
the close business Monday, October 5th, would have 
reached the Lewistown bank October 6th and due course would 
have reached plaintiff Christina October 7th. The Winifred 
bank closed its doors the close business October 10th. The 
check question was not paid the Winifred bank. Between 
September 29th and October 6th, inclusive, the Winifred bank paid 
all checks drawn and presented over the counter person, but 
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plaintiff had knowledge that fact the time. Between Sep- 
tember 29th and October 6th, inclusive, the Winifred bank had 
its vaults sufficient money pay the check question, and defendant 
had deposit the Winifred bank his credit between September 
29th and October 10th sufficient money pay the check. 

the time question was customary for the Lewistown bank 
collect items drawn outside banks Fergus county, and pre- 
sent them for collection and payment, mail the bank upon 
which they were drawn. Plaintiff received the check from Gossett 
after the train had gone Winifred October 2d. October 
6th 7th plaintiff first learned that the check had not cleared, 
receiving letter from the cashier the Lewistown bank. After 
learning that the check had not cleared, plaintiff made inquiries 
ascertain the whereabouts defendant and learned that was going 
from place place the Winifred country buying cattle and was 
locate him. Defendant time between October 
and October 14th for his mail Christina. October 
plaintiff saw defendant the former’s place business and informed 
him that the check had not cleared. The Lewistown bank, upon re- 
turning the check, charged plaintiff’s account with the amount 
the check. 

There conflict the record regarding some the foregoing 
facts, but such conflicts have been resolved the trial court favor 
plaintiff, and our province but determine whether there 
any substantial evidence support the judgment, and must accept 
that true which evidence tends prove, even though 
contradicted. Matthis Campbell, Mont. 195, 274 501; 
Sawyer Somers Lumber Co., Mont., 282 852. 

Counsel for plaintiff contend that, since there evidence that 
plaintiff received the check October 2d, and since the court found 
his favor, must accept that fact established even though 
contradicted evidence offered the defendant that plaintiff 
actually received September 29, the date was issued. 
ceding plaintiff’s contention this respect, does not solve the 
problem here presented. 

section 8593, Revised Codes 1921, ‘‘a check must pre- 
sented for payment within reasonable time after its issue, the 
drawer will discharged from liability thereon the extent 
the loss caused the delay.’’ Here the action against the drawer, 
and him the requirement the statute that the check must 
have been presented within reasonable time after its issue. The 
rule that transfers check successive indorsees does not ex- 
tend the time within which must presented far the drawer 
concerned. Daniels Negotiable Instruments (6th Ed.) 1595; 
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505, (N. S.) 1158, 120 Am. St. Rep. 565, Ann. 
Watt Gans, 114 Ala. 264, Am. St. Rep. 99. 

Under section 8478, Revised Codes 1921, presentment bill 
exchange sufficient made within reasonable time after the 
last negotiation And the fact that under section 8592 
provided that ‘‘except herein otherwise provided, the provi- 
sions this act applicable bill exchange payable demand 
apply check’’ does not alter the rule that far the drawer 
check concerned must presented within reasonable 
time after its issue, regardless the time the last negotiation 
thereof. 544, note 62. But conceding that the check was 
not presented within reasonable time after its issue, does not 
necessarily follow that the drawer has been discharged from liability 
thereon, for under section 8593 ‘he only discharged ‘‘to the extent 
the loss caused the delay.’’ 

Plaintiff had the right present the check the manner here 
shown (Jensen Laurel Meat Co., Mont. 582, 230 1081), even 
though personal presentment over the counter might have been 
productive more satisfactory results, since, shown here, the 
plaintiff did not know that fact and, far the record shows, 
knew nothing the precarious condition the bank. Blackwelder 
Fergus Motor Co., Mont. 374, 260 734. was presented 
time when defendant had funds the bank meet its pay- 
ment and when the bank had sufficient money its vaults pay it. 
does not appear that the bank would have paid the check pre- 
sented the same manner immediately after its issue. Rather 
affirmatively appears that the same result would have followed 
more timely presentation the check, for fair inference from 
the record that the bank was paying checks between September 29th 
and October 6th which were presented over the counter only. The 
sustained defendant, the record here presented, was due 
the wrongful acts and the unreasonable practice the bank 
honoring checks presented person over the counter only, rather 
than the delay presenting the check for payment. 

Defendant asserts also that the check was paid and defendant’s 
obligation thereon discharged reason the fact that the Winifred 
bank held more than twenty-four hours after presentment and for 
that reason deemed have accepted it. The cases Clarke 
National Bank Montana, Mont. 48, 252 373, and Blackwelder 
Fergus Motor Co., supra, are relied upon support this argu- 
ment. This contention cannot sustained, the record here pre- 
sented, for there evidence showing how long the check was 
retained the Winifred bank, whether the twenty-four hour 
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period was extended the holder under section 8544, Revised Codes 
1921. 

The evidence shows that the Winifred bank received the check 
Saturday, October 3d. The record does not show when 
the check was returned the Lewistown bank. The evidence shows 
that plaintiff received letter from the cashier the Lewistown 
bank October 6th 7th, informing him that the check had not 
cleared, and October 14th received the check. far appears 
from the record, the Winifred bank may have returned the check 
the Lewistown bank within twenty-four hours after its presenta- 
tion. Since the defendant had the burden proving that the check 
was paid and his obligation discharged, and since the record does 
not show that the check was retained the Winifred bank for more 
than twenty-four hours, his contention this phase the case 
must fail. 

contended defendant that the check was not accepted 
the Winifred bank upon presentation, but was dishonored, 
and that plaintiff failed give notice dishonor required 
section 8496, Revised Codes 1921, and within the time provided 
sections 8510 and 8511. this contention the general 
rule that unless the drawer the check has sustained loss 
damage reason the delay giving notice dishonor non- 
Holmes Briggs, Pa. 233, 928, Am. St. Rep. 804, and 
cases cited the note page 810. any notice given after 
October 7th would not have aided the defendant preventing loss. 
Also, under section 8519 ‘‘notice dishonor dispensed with when, 
after the exercise reasonable diligence, cannot given 
does not reach the parties sought And section 
8520 ‘‘delay giving notice dishonor excused when the delay 
caused circumstances beyond the control the holder, and 
not imputable his default, misconduct, negligence.’’ 

The evidence shows that even plaintiff had presented the check 
for payment sooner, had been presented the day after its issue, 
notice dishonor could not have been given defendant before 
October 7th, for, according his own evidence, was the road 
Sioux City, Iowa, and return, between September 29th and October 
with shipment cattle. Plaintiff made inquiries locate 
the defendant after learned that the check had not cleared 
October 6th 7th, but was unable until about October 15th. 
These cireumstances were sufficient warrant finding excusing the 
giving notice dishonor sooner. 684, 685. 


There substantial evidence supporting the judgment. and 
affirmed. 
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SETTING OFF DEPOSIT AGAINST 
UNMATURED NOTE 


Clarke Lincoln Trust Co., Supreme Court Rhode Island, 149 
Atl. Rep. 592 


Where the maker note held bank dies insolvent, 
the bank may set off the decedent’s deposit against his liability 
the note, even though the note has not the time matured. 
The fact that the executrix starts action against the bank 
recover the deposit before the maturity the note has effect 
upon the rights the bank this respect. 

The bank entitled the set-off. even though claim 
filed against the decedent’s estate. But, unless claim 
has been filed, the bank may not have judgment against the 
estate for the balanee which the note exceeds the amount 


| 
the deposit. 


held some decisions that bank may not set off 
deposit against the depositor’s unmatured note, even though the 
depositor insolvent. 


Action Marion Clarke, executrix the estate Charles. 
Looff, deceased, against the Lincoln Trust Company. Verdict for 
plaintiff, and case transferred defendant’s exceptions. 
Exceptions sustained. 
Thomas Farrell, Providence, for plaintiff. 
Pettine, Godfrey Cambio and Arthur Feiner, all Provi- 
dence, for defendant. 


SWEENEY, J.—This action the case assumpsit 
recover the balance due plaintiff’s testator, Charles Looff, 
checking account the time his death. After trial justice 
the superior court, jury trial having been expressly waived, deci- 
sion was rendered for plaintiff for the amount claimed, $6,880.25, 
with interest. Defendant has brought the case this court its. 
exception, alleging grounds therefor that the decision was contrary 
the law and the evidence. 

The facts are undisputed. January, 1925, Mr. Looff had 
checking account with defendant. Defendant discounted Mr. Looft’s 
promissory note for $7,500. The note was dated January 1925, 
and was made payable the order defendant May 1925. 
January 25, Mr. Looff died, and plaintiff was appointed executrix 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 611. 
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his will. April 18, the executrix demanded payment the amount 
due Mr. Looff. The demand was refused. April 26, defendant ap- 
plied the amount due Mr. Looff, $6,900.67, account the pay- 
ment his note, leaving balance due defendant. The 
writ this case was issued April 29, 1925. The estate Mr. Looff 
has been adjudged insolvent the probate 

The declaration based upon the above facts. Defendant filed 
special plea which claimed judgment for the balance $599.33. 
The trial justice ruled that the defendant could not apply the amount 
Mr. Looff’s checking account partial payment his note, 
which did not become due until after the issuance the writ, and 
rendered decision for plaintiff. The trial justice upon the 
ease Tobey Manufacturers National Bank, 236, instead 
which appeared him lay down inconsistent doctrine. 

The principal question presented the exception is, Could de- 
fendant set off its indebtedness Mr. Looff the time his death 
against his unmatured note, which then held, after appeared 
that his estate was insolvent? This question was answered the 
affirmative the case Troup Mechanics’ National Bank, supra, 
where the essential facts were similar those the instant case. 
that case the court said, page 380 122, 123: 
principle has always been recognized Rhode Island that 
equitable adjustment with each debtor creditor claims favor 
and against the insolvent estate deceased person takes place 
operation law the time the insolvent’s death, claims 
not then due being rebated, necessary; and for the purposes 
administration only the balances arising from such adjustment 
with any individual are considered. The adjustment claims 
and counterclaims the case insolvent estate entirely inde- 
pendent the provisions the statute Again Hall 
Greene, 286, 1087, the court said: ‘‘In the case 
mutual claims between insolvent estate and creditor 
debtor, have recently decided the case Troup Mech- 
anics’ National Bank, 377, 122, set-off takes place 
operation law upon principles equity, and independently the 
statute; but the considerations which govern that case have 
application estate which Tobey Manufacturers 
National Bank, supra, distinguishable from the instant case because 
appeared that case the executors had reduced the deposit 
the testator their possession, and were accountable for the deposit 
the estate the testator, and was held that the bank could 
not allowed set off debt due from the testator against 
the deposit due the executors account the lack mutuality 


claims. The principle equitable adjustment mutual claims 
was not considered the court. 

Massachusetts, well settled that ordinarily has 
right apply deposit towards the payment its claims against 
the depositor, although his estate Laighton al. 
Brookline Trust Co., 225 Mass. 458, 114 671, 
129. recent case Connecticut, Sullivan Merchants’ National 
Bank, 108 Conn. 497, 144 34, held that equitable principles 
and not under the statute set-off, bank might set off against 
insolvent decedent’s deposit notes insolvent not due his death. 

Defendant claims that entitled judgment for the balance 
due testator’s note after setting off the amount his deposit. 
This claim cannot allowed because defendant did not file and 
prove his claim for the balance due, required the provisions 
chapter 365, 1923. 

Troup National Bank, supra, the court pointed 
out the distinction between debtors and creditors insolvent 
estate and said that: ‘‘One who owes the estate more than the estate 
owes him debtor; one who claims the estate more than 
owes creditor, and must prove his claim, barred any 
action for the recovery 

Defendant’s exception sustained. Plaintiff may appear before 
this court April 1930, and show cause, any she has, why 
order should not made remitting the case the superior court 
with direction enter judgment for defendant. 


BANK LIABLE PAYING CHECKS 
FORGED INDORSEMENTS 


American Sash Door Co. Commerce Trust Co., Kansas City, Mo., 
Court Appeals, Rep. (2d) 545 


pay roll inserted the pay roll the names persons 
who did not work for his employer. The checks were signed 
good faith the employer’s treasurer and the clerk subsequently 
extracted the fictitious checks and cashed them. was held that 
bank which the checks were drawn was liable the em- 
ployer. 

Section the Uniform Negotiable Instruments 
vides that instrument payable bearer ‘‘when payable 


NOTE For similar decisions Banking Law Journal Digest (Third 
Edition) 432, 
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the order fictitious non-existing person and such fact 
was the person making this case 
held that the person making the checks ‘‘so payable’’ was 
the treasurer and not the pay roll clerk. The checks were there- 
fore not payable bearer under the provision this section. 
They were payable order. The clerk’s indorsements constituted 
forgeries and the bank was, consequently, liable. was also held 
this case that the comparison the canceled checks with the 
bank’s monthly statement was sufficient examination the 
bank’s account comply with the depositor’s obligation this 
respect, although this method did not lead discovery the 
fraudulent checks. 

appeared that the statements sent the depositor the 
bank bore the following legend: ‘‘Please examine this statement 
once and report any error. error reported ten days 
the account will considered correct. The items are credited 
subject final The discovery the forgeries was 
not made until about four months after the first forged check 
was when the discovery came about result the 
going over the pay roll cards for the purpose ascer- 
taining which employees were entitled certain bonuses. was 
held that the notice the bank’s statements above quoted did 
not require the depositor any more than did the 
matter checking the bank’s statements. 


Action the American Sash Door Company against the 
Commerce Trust Company. Judgment for defendant, and plaintiff 
appeals. 

Reversed and remanded with directions, and cause certified and 
transferred Supreme Court. 

James Smart, Kansas City, for appellant. 

James Goodrich and Atwood, Wickersham, Hill all 
Kansas City, for respondent. 


BLAND, J.—This action recover from the defendant, 
whose bank plaintiff was depositor, the amount fifty checks 
aggregating $2,226.30, alleged have been paid the defendant 
and charged plaintiff’s account without its authority. The case 
was tried before the court without the aid jury. the close 
testimony both sides offered peremptory declarations 
law, and addition thereto plaintiff offered eight other declara- 
tions. The court refused plaintiff’s peremptory declaration and all 
its other declarations, except one which gave amended 
it. The court gave defendant’s peremptory declaration, resulting 
the judgment favor defendant. 

The petition contains two counts, one for money had and received 
cover the balance plaintiff’s deposit after demand and the 
other setting forth that plaintiff made various deposits defendant 
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bank and that plaintiff drew thereon various checks persons which 
defendant paid upon proper endorsements, leaving balance 
$2,226.30 for which plaintiff had made demand for payment; that 
‘said sum represented the aggregate amount fifty checks obtained 
plaintiff upon each which the endorsement the name 
‘the payee therein was forged; that the defendant paid the same 
some person other than the owner and rightful the checks 
and wrongfully charged the same against the account plaintiff. 
Plaintiff then asked judgment against the defendant the sum 
$2,226.30. 

The answer contains general denial and admits that plaintiff 
was depositor defendant but pleaded that furnished plaintiff 
with monthly statements and vouchers about the first day 
each month, showing, among other things, the amount 
deposit, debits and charged against said account 
during said month; that these statements had printed thereon the 
following: ‘‘Please examine this statement once and report any 
error. error reported ten days the account will con- 
sidered correct. The items are credited subject final payment.’’ 
That the matter quoted constituted agreement that plaintiff would 
immediately examine the cancelled checks, vouchers and monthly 
statements determine whether any error had been committed and 
whether such checks the endorsements thereon had been forged 
and that unless plaintiff reported error within ten days after 
the receipt the cancelled checks, vouchers and monthly statements 
that the statements rendered from month month would deemed 
correct and each the same should constitute account stated 
between the parties; that plaintiff carelessly and negligently failed 
and neglected make the proper examination and discover that 
the endorsements any the checks mentioned the petition 
were forged, and negligently failed make such report within ten 
days within reasonable time; that account the negligence 
plaintiff defendant has been deprived opportunity protect 
itself against loss and proceed against the person alleged have 
forged said endorsements. 

the reply plaintiff denies that failed exercise reasonable 
care the examination the checks and statements; that learning 
the forgeries plaintiff gave notice thereof once defendant, 
and that defendant paying the checks failed exercise reasonable 
eare ascertain the rightful owner holder thereof and failed 
identify take any steps toward the identification the forger 
whom the checks were paid. 

The facts show that plaintiff did banking business with de- 
fendant for period commencing prior August 1922 and 
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ending sometime after January Ist, 1923; that plaintiff had its 
service from January February, 1922 December 22nd, 1922, one 
Joseph Tschupp, who was employed ‘‘pay roll clerk and time- 
keeper’’; that plaintiff did not have time clock but used certain 
that when employee ‘‘went lunch, those cards were 
turned certain way, and when they came back, would turn 
them the other way, and when the whistle blew, would lock the 
safe and make the records from those cards, and turn recorded 
the ‘‘It was the cards, the same kind that used 
the time clock, containing record the number days and 
the timekeeper recorded those cards the time, instead having 
done clock, handled the cases.’’ 

Tschupp made out the pay roll from these cards. The company 
furnished Tschupp with pay roll book which kept record, 
obtained from the cards, each employee. This record consisted 
the name, the number hours the employee had worked, the rate 
paid him per hour and the amount due him for the week. After 
Tschupp had prepared his weekly pay roll list the book turned 
the same over Mrs. Hubbard who was the ‘‘bookkeeper and 
assistant Mrs. Hubbard then examined the book verify 
the multiplications made Tschupp and prepared checks for the 
employees whose names appeared upon the pay roll for the amounts 
due each. She then turned the checks over Mr. Simms, who was 
the secretary and treasurer plaintiff, whose duty was sign 
the checks. Simms signed them follows: ‘‘American Sash Door 
Company, B.- Simms, These checks were signed 
Simms ‘‘by the hundred’’ and take from his testimony 
that they were perfunctorily signed him; that relied upon 
Tschupp and Mrs. Hubbard properly make out the pay roll and 
prepare the checks for his signature. After the checks were signed 
Simms either Tschupp would get them from him they would 
delivered over Mrs. Hubbard from whom Tschupp would pro- 
cure them (the evidence conflicting upon this point but this conflict 
immaterial) and would then deliver them Mr. Miller who 
apparently would see that they reached the various payees. 

August, 1922, Tschupp began insert the pay roll list 
his book the names five former employees plaintiff, whom 
plaintiff owed nothing, and one present employee another depart- 
ment who did not receive his pay through this method and whose 
name wag improperly placed upon the pay roll, and another non- 
existing person) whose name was wholly invented Tschupp. 
After the names these persons Tschupp would insert the number 
hours worked, the rate per hour, the amount due each and Mrs. 
Hubbard, upon receipt the pay roll, would innocently make out 
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checks the names well those who were 
properly upon the pay roll. Simms then signed the checks usual 
without knowing the fraud. When the checks favor the 
various persons whose names appeared the pay roll properly and 
fraudulently were turned over Tschupp would extract the 
checks made those names improperly upon the pay roll and endorse 
upon the checks the names appearing the face the checks 
‘the payees and procure the money upon them, fifty all, amounting 
total $2,226.30. Tschupp cashed these checks, amounting 
defendant bank and the checks, amounting 
$1,071.95, other banks, which were later paid the defendant. 

Tschupp testified that thus caused all fifty these checks ‘‘to 
issued the American Sash Door Company (plaintiff)’’ 
the manner have detailed. testified that none the 
named the fraudulent checks had any interest whatever them; 
that did not intend that the payees therein named should have 
any interest whatever the checks; that plaintiff did not owe any 
the payees the amount named the checks; that when the checks 
into his possession caused them all endorsed and 

Over the objection defendant Simms testified that signing 
the checks was his intention that the amounts named therein 
should the payees therein named and that had ‘‘no suspi- 
cions with reference the checks’’; that thought that each 
check was one ‘‘made the usual 

The discovery Tschupp’s fraudulent practise was made 
plaintiff’s cashier about December 20th 1922, checking 
the cards containing the list employees with view determining 
those entitled, under the rules the company, certain 
Upon the discovery the fraud plaintiff gave notice thereof de- 
fendant. 

The monthly statements furnished defendant plaintiff con- 
tained the following: ‘‘Please examine this statement once and 
report any error. error reported ten days the account 
will considered correct. The items are subject final 
Upon receipt each monthly statement and the can- 
celled checks returned therewith Mrs. Hubbard went over them, 
checked the checks with the statement, and these with the check 
stub and made record the outstanding checks, thus reconciling 
the bank’s statement with the records plaintiff company.’ Plaintiff 
had over 300 employees and the account with the de- 
fendant was large one. When the monthly statements were received 
plaintiff made effort find out whether the pay roll checks were 
properly drawn far the payees were concerned, but depended 
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upon the pay roll properly showing the whom the money 
was actually due. 

made demand for the sum involved this 
but defendant denied liability therefor, claiming its right charge 
account with the the fifty fraudulent checks 
involved. 

From examination the declarations law refused and 
given the court appears that the court found that the fifty 
checks involved herein were issued ‘‘to fictitious and/or non-existing 
persons’’; that plaintiff knew that fact and consequently the checks 
made payable bearer and, therefore, needed endorsement; 
that the checks were properly paid defendant. 

Section 796, 1919, provides that, ‘‘The instrument payable 
non-existing person and such fact was known the person mak- 
ing the contention the plaintiff that the 
checks controversy were not payable bearer and that the court 
erred rendering judgment for the defendant. 

There implied contract existing between bank and de- 
‘positor the effect that the bank will pay out the depositor’s money 
only persons whom orders payment made and every 
expenditure the bank’s risk the direction being valid and 
the endorsement conveying title its holder being genuine. Jordan 
Marsh Co. National Shawmut Bank, 201 Mass. 397, 740, 
683; Morse Banks and Banking, 463, 80. Payment, there- 
fore, made bank upon forged endorsement its peril, 
unless can claim protection some principle estoppel 
some negligence chargeable the depositor. Shipman 
791, Am. St. Rep. 821; Seaboard National Bank Bank 
Morse Banks and Banking, 474. 

There question but that the intention Tschupp 
govern, all the seven payees these checks were fictitious persons 
within the meaning the law and therefore all the fifty checks 
were made payable fictitious persons, and the fact that only one 
these seven persons, whose names Tschupp used padding the 
pay roll, was non-existing person, would make difference. 
instrument drawn fictitious payee whenever the 
payee named therein has right and the maker thereof does 
not intend that such payee shall take anything it, fictitiousness 
depending the intention pay rather than the payee’s ex- 
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istence. Norton City Bank Trust Co. (C. A.) 294 839; 
Phillips National Bank City New York, 140 
Martin Liberty Ins. Bank, 187 Ky. 44, 218 465. Plaintiff 
attempts draw distinction between the fictitiousness the name 
the payees the six instances where the payees were the names 
the six existing persons and the one where the payee was non- 
existing, but have concluded that Tschupp’s intention does 
not govern the situation unnecessary into this contention 
plaintiff. 

defendant’s contention that: ‘‘Tschupp was acting within the 
his employment the preparation the pay roll list and 
that his intention, while acting the intention the plaintiff cor- 
poration; that his knowledge the knowledge the plaintiff cor- 
poration; and that his act putting the checks into circulation 
the act the Conceding without deciding that Tschupp 
would have been acting within the scope his employment the 
preparation the pay roll list when inserted the fraudulent names 
therein had such names not been fraudulent, and that had some 
whose names were the list, does not follow 
that his knowledge the fraudulent character the checks con- 
troversy was the knowledge the plaintiff that his act putting 
the checks ‘‘into was the act the plaintiff. well 
settled that the rule that notice the agent notice the principal 
does not apply where the agent engaged scheme defraud 
the principal; under such circumstances the latter will not charged 
with the knowledge the agent acquired therein unless the fraud 
such character that its consummation will not interfered with 
imparting the knowledge the facts acquired the agent his 
principal. pp. 868, 869, 870. established exception 
the general rule that principal chargeable with constructive notice 
facts known the agent, which has notice, that the 
agent the particular matter then fact acting for himself and 
intends perpetrate fraud the principal, other persons, 
for his own benefit and communication the fact imputed 
would necessarily prevent the consummation the fraud intended, 
then the principal not chargeable with constructive notice. Some 
the authorities hold that under such the agent not 
acting within the scope his employment. pp. 844; 
Robertson Banking Co. Brasfield, 202 Ala. 167, 170, So. 651; 
Emery New York Life Ins. Co., 316 Mo. 1292, 295 571, 573; 
Hickman Green, 123 Mo. 165, 176, 455, 440, 
39; Traber Hicks, 131 Mo. 180, 1145; Smith 
Boyd, 162 Mo. 146, 158, 439; So. Com. Sav. Bank Slat- 
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tery’s Adm’r, 166 Mo. 620, 636, 1066; Kenneth Inv. Co. 
National Bank the St. Louis, Mo., Mo. App. 125, 
Central Bank Kansas City Thayer, 184 Mo. 61, 
142; pp. 869, 870. There are authorities the con- 
trary but the overwhelming weight the authority favor the 
rule first stated and this the rule recognized this state. 
the fraud Tschupp was such character that its con- 
summation would have been interfered with had plaintiff known it. 
The words ‘‘the person making [the instrument] payable,’’ 
that language used section 796, means the person who drew the 
check, which this instance was Simms. The law relation this 
matter well stated Mueller Martin Liberty Ins. Bank, supra, 
loc. cit. 46, 187 Ky., 218 465, 467: 


would have construe this. clause, ‘and such fact 
known the person making payable,’ applicable the maker 
the bill rather than ‘the person making payable’; that is, that 
Mueller Martin [the principal] must chargeable with notice that 
the checks were made payable fictitious person before the checks 
can considered payable bearer. this were its meaning, then 
the whole provision would ineffective practically every case 
where the purpose the drawing the check was fraudulent, 
since where such his purpose his principal not chargeable with 
notice his agent’s acts done the apparent scope his authority 
but with purpose defraud the principal. Ohio Valley Banking 
Trust Co. Citizens’ National Bank, 173 Ky. 640, 191 

however, not its meaning, plain from the very 
language employed well the evident intent the enacting power. 

words ‘the person making payable,’ given their ordinary 
meaning, refer the person who actually drew the bill, whether 
the nominal maker not. Had the Legislature intended that this 
should refer not the person drawing the check but the nominal 
maker, more fitting language certainly would have been employed, 
might easily have been done. Not only so, but give the clause the 
strained construction urged appellant rather than the ordinary 
meaning the language employed would pervert the very purpose 
the provision. 

enactment was make negotiable and with safety those 
handling bill which otherwise would have been quite difficult, 
not impossible, negotiation. Purposely made payable non- 
existent fictitious person the person who drew that shape 
for his own convenience, how could validly indorsed and put 
circulation such payee? Its payment the maker might 
defeated most easily, not always, simply denying the validity 
the indorsement the bill carried when presented. Hence even before 
negotiable instruments acts were adopted, indorsements such 
were held immaterial and the bill was treated payable bearer. 
The negotiable instruments laws were enacted with full knowledge 
these facts, and are always construed declaratory merely the 
law merchant unless plainly change was intended. 
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tion what had already been worked out practice safe rule 
trade and approved judicial pronouncement. And when this 
meaning has the further approval subsequent judicial interpreta- 
tion, would little short recklessness venture different 
construction, especially the instance one who confesses his in- 
ability cite authority any kind therefor. 

both New York (Trust Co. America Hamilton Bank, 
127 App. Div. 515, 112 84) and the Pennsylvania (Snyder 
Corn Exchange Nat. Bank, 221 Pa. 599, 876, 128 Am. St. 
Rep. 780) cases cited above, and which construed the similar pro- 
visions the Negotiable Instruments Acts those states, this ques- 
tion, though not discussed, was presented the facts. both cases 
plainly assumed that the clause under discussion referred to. the 
person who drew the check rather than the maker. the 
vania case the court said: 

averment the affidavit defense that Nieman was 
not real bona fide payee, but was legal contemplation fictitous 
person; such fact having been well known Greenfield the time 
drew the checks.’ 

conceded that the person who drew the check 
fictitious person had authority from the maker so, the maker 
rather than the innocent holder should good bear the 
loss resultant upon the perfidy the maker’s chosen agent the ap- 
plication the funds. Any other conclusion would monstrous, 
well violative the very terms the statute enacted unques- 
tionably avert such 


See, also, Brannan’s Negotiable Instrument Laws, pp. 98, 99; 
Seaboard National Bank Bank America, 193 26, 
New York, supra; City St. Paul Merchants’ National Bank, 
Central State Bank, 203 Iowa, 833, 211 542, 1297; 
Jordan Marsh Co. National Bank, supra. 

It, therefore, appears that the intention Simms governs and not 
that Tschupp, and the checks controversy cannot considered 
having been made payable bearer. 

However, defendant contends that: 


mere signing the checks Simms was perfunctory and 
involved judgment discretion. signing the checks really 
‘intention’ that pertinent material the issues here in- 
volved. 

preparation the checks Mrs. Hubbard was merely 
clerical and involved judgment discretion. preparing the 
ehecks she really had ‘intention’ that pertinent material 
the issues here involved. 

who prepared the pay roll list was the only agent 
the plaintiff corporation who exercised any discretion the premises 
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and the only one the three who really had any ‘intention’ the 
preparation the checks that pertinent material.’’ 


While true that the signing Simms was mere perfunctory, 
yet was not the intention Simms make the checks payable 
fictitious persons. That clearly appears from the testimony. 
true that wholly relied upon Tschupp and Mrs. Hubbard pre- 
pare the pay roll and the checks that only employees the plain- 
tiff whose names properly appeared the pay roll would paid, 
but did not intend pay any employee who was not entitled 
paid. think that defendant’s contention well answered 
Brannan’s Negotiable Instrument Laws, 83, where stated: 
second difficulty is, who the person who makes the instrument pay- 
able payee—the clerk who after investigating the creditors 
corporation and the amount due them prepares the checks, the 
treasurer who goes through the mechanical task signing his name, 
trusting the honesty the clerk for all essential details? The 
better view would seem that the signer does after all create the 
instrument and should determine who owns it, and that any attempt 
decide how far the treasurer uses his mind examining the payee’s 
name check and how far uses his hand only would lead 
endless fine distinctions. The view advocated supported the 
great weight authority, set forth cases the first group. 
There is, however, some authority the other way, g., the Missouri 
the third group and Hartford Greenwich Bank, 157 App. 
Div. 448, 142 387, cited under sec. 23, which somewhat 
later New York The Missouri case referred 
that Equitable Life Assurance Co. United States National 
Bank Commerce (Mo. App.) 181 1176. This case out 
line with the overwhelming authority this question that can- 
follow it. 

have examined the case Hackensack Trust Co. Trust Co., 
119 Mise. Rep. 689, 197 158, cited defendant. There, 
Wallace, the treasurer and manager the depositor, transacted the 
business the corporation such way make practically 
one man corporation. Wallace drew the checks and they were per- 
functorily the president. But far the depositor 
concerned countersigning was necessary. Wallace drew the 
checks persons whom nothing was owing and was held that 
his intention and act doing was the act and intention the 
corporation. That case clearly distinguished from this one. 
that case was the duty Wallace, the treasurer and manager, 
draw and sign the check, which did, and countersigning was 
necessary, far the depositor was concerned, the checks were 
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complete when signed and before the countersigning. 
Here Tschupp did not sign the checks the part plaintiff 
maker. The other cases cited the defendant are not conflict 
with our holding. 

apparent that plaintiff entitled recover unless 
estopped its negligence, any, failing discover the fraud 
being perpetrated upon Tschupp when its cancelled checks and 
statements were returned the defendant the first each 
month. course, was possible for plaintiff have the 
fraud Tschupp ascertaining who its employees actually were 
the time but instead doing this relied upon the action Tschupp 
getting the pay roll. However, there was duty upon plain- 
tiff any more than did. The examination made the state- 
ments and checks constituted due care matter law. National 
Bank Commerce Tacoma Mill Co. (C. A.) 182 11, 12, 
13; Critten Chemical National Bank, 171 219, 226, 
969, 529. Even had plaintiff been negligent this re- 
spect there evidence that defendant suffered special damages 
result thereof. Kenneth Inv. Co. National Bank 
St. Louis, Mo., Mo. App. 125, 173, supra; Lieber Bank, 
137 Mo. App. 158, 117 672; pages 164 168; 
Welsh German Am. Bank, 424, Am. Rep. 175; Leather 
Mfrs. Bank Morgan, 117 96, Ct. 657, Ed. 811; 
Kenneth Inv. Co. National Bank St. Louis, Mo., 103 
Mo. App. 613, 1002. Aside from this, well established 
that the defendant bank negligent cashing the check, then the 
negligence the plaintiff, any, failing discover the fraud 
after the statements and cancelled checks are returned not the 
proximate cause the loss. The bank can set plaintiff’s negli- 
gence way estoppel only case free from negligence 
(Shipman Bank the State New York, 126 318, 
371, 791, Am. St. Rep. 821; Kenneth Inv. Co. 
National Bank Republic, 103 Mo. App. 613, 1002; 
Cornack Central State Bank, 203 Iowa, 833, 211 542, 
1297; New York Produce Exch. Bank Houston (C. A.) 
169 785; Critten Chemical National Bank, 171 219, 
969, 529; Gutfreund East River National Bank, 
251 58, 167 171; Morse Banks and Banking, 472, 
473; Jordan Marsh Co. National Bank, supra, and the burden 
upon the defendant not only show the negligence the plaintiff 
but its freedom from negligence (Bales Perry, Mo. 449; Mueller 
Kaessmann, Mo. pp. 1129, 1130, 1249; Fletcher, 
Bank Crescent Paper Co., 193 Ind. 329, 335, 336, 139 
664). Defendant put testimony whatsoever and does not ap- 
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pear under what cashed the checks except does crop 
out the testimony that Tschupp impersonated five persons de- 
fendant’s bank day. 

claimed that plaintiff was guilty negligence the manner 
which conducted its business and not having time clock, 
which afterwards installed; that its method doing business was 
practically invitation Tschupp pursue the course that did. 
However, did not contribute proximate cause the cashing 
the checks defendant. Aside from this this was not pleaded 
the answer. Jordan Marsh Co. National Shawmut Bank, supra. 
Therefore, not available the defendant. East St. Louis Cotton 
Oil Co. Bank Steele, 200 Mo. App. 180, 187,, 188, 205 96. 

However, defendant contends: ‘‘Under the well established rule 
that between two innocent parties the one who should suffer the 
loss who has made possible the perpetration the fraud, justice 
demands that defendant given judgment.’’ This rule not avail- 
able defendant. Banking Co. Brasfield, supra, loc. 
cit. 168 202 Ala., So. 651. 

The judgment reversed and the cause remanded with directions 
the trial court enter judgment for plaintiff. However, this 
decision with that the St. Louis Court Appeals 
the case Equitable Life Assurance Co. United States National 


Bank Commerce, supra, this cause certified and transferred 
the Supreme Court. 


DETACHING NOTES FROM CONTRACT NOT 
ALTERATION 


Stevens Floresville Quick Service Station, Court Civil Appeals 
Texas, Rep. (2d) 949 


When notes, attached contract, provide that they may 
detached therefrom the payee, detaching them does not 
alteration, making them void, and does not prevent 
recovery upon them holder due course. 

has been held other cases that, where there provi- 
sion the contract authorizing detachment notes attached 
thereto, the detachment them alteration and subsequent 
holder due course can recover upon them only according 
the import the entire contract. 


NOTE For similar decisions see Banking Law Journal Digest (Third 
68. 


568 THE BANKING LAW JOURNAL 


Action Stevens the Floresville Quick Service 
Station. Judgment for defendant, and plaintiff 

Reversed and remanded. 

Hertzberg Kercheville and all San 
Antonio, for appellant. 

Carr, Floresville, for appellee. 


FLY, J.—This suit was instituted appellant against 
Spruce, Spruce, and Spruce, doing business under the 
name Floresville Quick Service Station, recover $685, evidenced 
six promissory notes, dated November 24, 1926, five which are 
for $120 each, and the sixth for $85, due respectively two, three, 
four, five, six, and seven months after date. was alleged that 
the notes were executed the Brenard Manufacturing Company 
City, Iowa, and that said notes are negotiable instruments and 
had been assigned and indorsed the Brenard Manufacturing Com- 
pany, for valuable consideration, due course, appellant. 
Appellees Spruce and Spruce answered that the Flores- 
ville Quick Service Station partnership selling gasoline and oil 
and automobile accessories, and that Spruce purchased the 
executed the notes sued on, was acting for himself and 
acting outside the scope the partnership and had 
authority bind the partnership said notes. Spruce denied 
that appellant was innocent purchaser, for value without notice, 
the notes sued on, and was charged with notice that the notes had 
been procured fraud and deceit. The cause was tried jury 
and verdict rendered favor appellees. 

The evidence showed that appellant bought the notes from the 
payee January 14, 1927. The notes were all dated November 
24, 1926, and the first note became due January 24, 1927, and 
four others became due intervals two months, except the last, 
which due one month after the one that was due six 
months, July 24, 1927. There were some tending 
show that one month the $85 note had been changed seven, 
thus making due seven months instead one month; but 
also tended show that the maker the notes knew the change 
and it. 

Appellant swore positively that had bought the notes before 
maturity, without notice any fraud upon the part the payee, 
and had paid value for them. this positive testimony there was 
nothing antagonistic except few circumstances that were not strong 
enough overthrow the positive testimony. One circumstance was 
testimony appellant that had been purchasing notes from time 
time from the Brenard Manufacturing Company, that knew 
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the general kind business the company was engaged in, that 
knew the notes question were given their customers, but did 
not know for what they had been given. effort was made 
show that knew about the contracts and had experienced trouble 
about said contracts. The evidence notice was not sufficient 
justify the jury finding against appellant. 

the Stevens Wheeler (Tex. Civ. App.) (2d) 
122, 123, cited appellees, the court held that the contract, that 
instance, provided that the notes should not detached from the 
and the court held that such detachment constituted 
material alteration which would render them void the hands 
innocent Without binding this court that ruling, 
will state that this case the contract provides, ‘‘Notes 
detached the Brenard Manufacturing and the court 
held the cited case: ‘‘Where there express implied authority 
given the payee detach notes from order which they origi- 
nally formed part, has been held that such detachment does not 
constitute such alteration precludes recovery thereon such 
there was alteration the notes shown. 
The great preponderance the evidence indicated that the appellant 
was purchaser the notes good faith for value, and the slight 
evidence were not sufficient strength sustain 
the verdict, and amounted mere suspicion bad faith. The 
may capable further development, and appellees should 
given the opportunity fully develop the facts. 

The judgment will reversed, and the cause remanded. 
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BOOK REVIEWS 


Commercial Law. The Macmillan Company has published volume 
entitled ‘‘Commercial Law’’ Charles Newton Hulvey, 
Professor Commercial Law the University Virginia. 
carefully prepared and clearly written discussion the general prin- 
ciples law and their application. 

The object and intended use the book are set forth the follow- 
ing paragraph quoted from the author’s preface: 

book intended introductory text for use colleges 
and universities and for business men who have not had technical train- 
ing law. The object the author not contribute new knowl- 
edge his associates the field commercial law, nor offer 
text for the use students who intend follow the law pro- 
fession. The aim present the subject beginners the use 
combination three methods, viz., simple text setting forth fun- 
damental principles, the use cases for the purpose portraying 
the spirit legal research, and the use problems promote and 
enliven discussion and afford opportunity for applying principles 
real facts controversy.’’ 

The principal subjects covered the book are contracts, negotiable 
instruments, business organizations and market transactions including 
sales, bailments and dealings agents. 

The text the book written interesting style and the 
meaning made clear reference actual cases. The principles 
law expounded are further clarified problems, based the 
text, for the student reader work out for himself. 

There are four valuable appendices. The first two present num- 

ber the so-called ‘‘Uniform which are being urged for 
adoption generally the different states with the view making 
the laws their particular branches uniform throughout the coun- 

try. Among those given are the Partnership Act, Sales Act, and Con- 
ditional Sales Act. 


The third appendix includes number legal forms such the 
power attorney, bill sale, employment contract, option 
ment, will, ete. 

the fourth appendix given the tentative draft uniform 
bank act, the work Professor Turner Yale 
Law School. 

The book contains 660 pages and bound The price 

$3.50 per copy. 


New York Laws Affecting Business Corporations. The United 
States Corporation Company, 150 Broadway, New York City, has is- 
sued the eleventh edition its ‘‘New York Laws Affecting Business 
This book issued annually and sets forth the cor- 
poration laws and other statutory provisions New York affecting 
business corporations. The present edition gives the amendments 
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the laws passed the legislative session which adjourned April 
11, 1930. The last legislature adopted twelve separate acts within 
the amending and adding two new 
tions. Many these acts, particularly those amending the Stock Cor- 
poration Law and the Tax Law, are primary importance. 

There are included the General Corporation Law, the Stock Cor- 
poration Law, the remaining provisions the Business Corporations 
Law, the provisions the Tax Law applicable private business 
corporations, the Uniform Stock Transfer Act, and statutory provisions 
relating monopolies and fraudulent practices respect stocks, 
bonds and other securities; the articles the Membership Corpora- 
tions Law general application, together with reference the sub- 
ject matter the articles which have special application; the General 
Associations Law; applicable provisions the Civil Rights Law, 
the Partnership Law, the Penal Law, the General 
Law, the Civil Practice Act and the State Constitution. There 
are also certain miscellaneous statutes, the official recording and filing 
fees, and addition Analysis which the relationship 
the various corporation laws, and their provisions, are co-ordinated 
and digested. The decisions the courts construing the various stat- 
utory provisions contained the book are included. 

Mr. Smith, editor the United States Corporation Com- 
pany’s publications, the editor the book. The book, which con- 
tains 480 pages, bound paper and sells for $2. 


The Law Sales. The Matthew Bender Company, Albany, New 
York, has published ‘‘The Law the author which Irv- 
ing Mariash the New York Bar. 

The book based largely the Uniform Sales Act, which has 
now been adopted thirty states and territories, including New York, 
New Jersey, Pennsylvania, Massachusetts, Ohio, Illinois and Indiana. 

the footnotes, which are particularly complete, reference made 
the decisions the courts all the states which the Uniform 
Sales Act has been adopted. 

There foreword Hon. John Kirkland Clark, chairman the 
New York State Board Law Examiners, from which the following 
paragraphs are quoted: 

have book, compact form, yet sufficiently elaborate 
treatise and guide the cases, the busy lawyer find 
straightforward statement the governing rules and, the same 
time, the necessary references decisions enable him feel as- 
sured the authoritative nature the work. The clarity the brief 
digests relevant cases, frequently short quotations from the opin- 
ions, most helpful. 

should prove boon the busy lawyer and the law student 
well have such handy form work Sales which clear 
and concise, date and well annotated; and, the constant 
development the law, the courts, too, should find useful text 
for ready reference and simple and clear statement the law.’’ 

appendix are given the following uniform acts: Sales Act, 
Sale Goods Act (the English statute this subject), Conditional 
Sales Act, Bills Lading Act, Warehouse Receipts Act. The appen- 
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dix also contains the Federal Bills Lading Act, American Foreign 
Trade Definitions and regulations New York bankers affecting ex- 
port credits. 

New York New Estate Law. The Central Hanover Bank and Trust 
Company New York has issued and distributing handbook en- 
titled ‘‘New York New Estate 

This new law, group laws, amends many provisions the 
existing Decedent’s Estate Law, Surrogate’s Court Act, Real Prop- 
erty Law, Civil Practice Act and Personal Property Law. The amend- 
ments are the result the work the commission appointed legis- 
lative authority 1927 Governor Smith and headed Surrogate 
James Foley New York County. 

The new laws were passed the 1929 session the state legisla- 
ture but, because the far-reaching changes made the existing 
law, was expressly provided that the new law should not into 
effect until September 1930, thus giving plenty time make 
such alterations might prove necessary before the law became 
effective. 

The first part the book gives complete outline the reports 
and work the commission. the second part are given the new 
statutory amendments. the use brackets and italics the exact 
changes the old law are shown, the matter brackets being that 
which was omitted the old law and the matter italics that 
which was added it. The statutory provisions are further 


the insertion notes explaining the reason and effect 
the changes made. The book includes tables which show under what 
the various new statutory provisions would apply. 
book which undoubted value attorneys and trust officers. 


Facts About Bankruptcy. The American Bankruptcy Review, Inc., 
West 42nd Street, New York City, has just published 
About Max Isaac, editor the American 
Review and formerly referee for the Southern District 
Georgia. The book contains the latest and most complete revision 
the bankruptcy law with copious references important decisions 
and law review discussions. The revised General Orders Bank- 
ruptey, and other helpful and useful information indispensable the 
busy practitioner, are included. 

also contains directory attorneys different states espe- 
cially equipped handle matters and list the offi- 
cers the United States courts charge bankruptey administra- 
tion. The book contains 346 pages and bound cloth. The price 
$5, including one year’s the American Bankruptcy 

eview. 


